Disability Access Information & Support DAIS.

ADA for Non-Disability Student Service Personnel: What Does It Mean for Me???

ADMISSIONS

This booklet is all about the Americans with Disabilities Act (ADA) and how it impacts on the area of Admissions. The Americans with Disabilities Act did not bring many new responsibilities to the higher education community in its treatment of students with disabilities. Instead, it essentially served to highlight and reinforce the provisions of Subpart F, Section 504, of the Rehabilitation Act of 1973. As it applies to higher education, Section 504 can be stated as follows:

“No otherwise qualified person with a disability in the United States shall, solely by reason of disability, be denied access to, or the benefits of, or be subjected to discrimination under any program or activity provided by any institution receiving federal financial assistance.”

Section 504 mandated equal access to opportunity for all otherwise qualified individuals regardless of their status as disabled (Note: the term “otherwise qualified” is defined in more detail later—see “Eligibility Criteria and Technical Standards”). Case law has established that a single student going to school on a Pell grant is enough to trigger the institution’s responsibilities as a federally-funded entity. Thus, public or private, almost every postsecondary institution in the country has mandated responsibilities under Section 504.

The major impact of the ADA on higher education has not been an appreciable increase in institutional responsibility to this population of students. The impact has been that a dramatically increasing number of students with disabilities now know they have a right to access and are insisting on that right. Public institutions are covered under Title II of the ADA. Private institutions are covered under Title III of the ADA.

It is important to understand that the ADA contains very few specific statements that delineate the responsibilities of postsecondary institutions. Instead, in framing the law and in pursuing compliance, the federal government has chosen to look back to the detailed specifics in Section 504 (and the 20 yearn of compliance history and case law that surround it) to establish the expectations and obligations of higher education to students with disabilities.

The ADA is a Civil Rights Statute

The ADA is a civil rights statute — nothing more and nothing less. It promises protection from discrimination on the basis of disability. It promises equal access to opportunities for persons with disabilities. That is all it promises!

• It does not promise affirmative action for per sons with disabilities. There is no requirement that someone with a disability receive preferential consideration over equally qualified candidates for admission.

• It does not promise that programs and services will be designed to meet the needs of persons with disabilities. It does promise equal access to the same programs and services that are created for others.

• It does not promise that existing rules will be waived or that accommodations will be provided. It promises that people with disabilities will not be excluded from opportunities available to people without disabilities solely because of their disability. If the rules need to be changed or some accommodation must be provided in order for per sons with disabilities to have equal access, then those actions must be taken.

Reasonable Modifications

The ADA mandates that institutions (and programs within institutions) must make reasonable modifications to policies, practices and procedures so that those policies, practices, or procedures do not become the basis for excluding a qualified person with a disability.  Generally speaking, if it is a rule that the institution made, it is a rule that the institution can modify, and it must consider modifying such a rule if doing so would be reasonable and would allow access that would otherwise be denied to an individual with a disability.  The key word her is “reasonable.” Over the years we have learned that it is easier to define what is not reasonable and to assume that if the requested modification doesn’t fit the profile of an unreasonable accommodation, then it should be seriously considered.

It is NOT reasonable if making a specific modification or having an individual involved in an activity poses a direct threat to the health or safety of others.

It is important to understand that the direct threat must be real and not the result of generalized safety concerns (the actual wording from the guidelines indicates that to establish “direct threat” there must be substantial risk or significant harm).  Moreover, under Titles II and III of the ADA, the risk must be to others – the individual has the right to choose to assume the risk to herself/himself to the same extent as do other students.

Generally speaking, it is not likely that direct threat will become an issue in the admissions process unless the admission being sought is to a program of studying which the individual’s inability to function fully and effectively may mean a danger to others.  The first Supreme Court challenge under the Section 504 regulations revolved around a woman with a severe hearing loss who sought admission to a clinical nursing program (Southeastern CC v. Davis, 442 U.S. 397 (1979)).  In fact, this is the case precedent from which the conclusion that the existence of direct threat precludes the accommodation as reasonable.  The program of study would have had this individual getting clinical experience in a variety of settings (including Intensive Care and surgical nursing) in which her hearing loss could well have interfered with her ability to provide safe and effective care to patients.  On that basis (in part), the Supreme Court held that the it was not reasonable to allow the individual to participate and upheld the institution’s decision not to admit her to the program. This does NOT mean that allied health and professional programs may assume that people with disabilities will pose a direct threat in the practice of a given field and can be denied admission on that basis without due consideration. The Davis decision was very specific in showing that in this specific program, for this specific individual, the threat was legitimate — after all, it is hard to lip read through a surgical mask! Don’t over-generalize.

On the other hand, in Pushkin v. Regents of the University of Colorado (658 F. 2d 1372(10th Cir. 1981)) the court ordered the institution to admit an otherwise qualified individual whose admission was denied because of a presumed threat to the student himself. The plaintiff had already graduated from medical school and was applying for a residency program in Psychiatry. While he had all the academic and clinical credentials to qualify him for such a position, he also had multiple sclerosis. Multiple sclerosis is a condition that is believed to be aggravated by stress, Since the admissions committee believed that the practice of psychiatry is a high-stress activity, they denied admission to Pushkin because they feared that he would not be able to safely handle the rigors of the field. The Court indicated that to deny admission because of assumptions about how the individual with a disability will personally fare is a violation of the law. The concern in admissions must be about the threat to others — not to self. 

It is NOT reasonable if making the modification means making a substantial change in an essential element of the curriculum.

It is the institution’s responsibility to demonstrate BOTH that is a substantial change AND that it is an essential element in this student’s curriculum. It is under this category that a discussion of prerequisite courses or course substitutions for required courses would be entertained.

In the admissions process, this would probably translate to making a careful review of both the stated requirements for admission and any alternative means that a student with a disability offers to fulfill the intent of those requirements during the application process. For example, if the institution’s admission requirements generally demand that the student have completed two years of high school lab science courses, and the student with a disability has a year of biology and a year of general science because the chemistry and physics labs in his high school were not wheelchair accessible, the institution probably would be expected to make modification to its standard requirements to allow this student to qualify. However, if the same student had taken no science classes in high school because the labs were inaccessible and the high school offered no alternatives, the institution would not be required to entirely “for give” an essential part of the requirements that go toward defining an “otherwise qualified” individual.

Another aspect of this review might be to consider the individual’s ability to complete the curriculum intended as a part of the consideration of the “otherwise qualified” status. This is not an invitation to make assumptions about what people with disabilities will and won’t be able to do and to make admissions decisions based on those ungrounded (and generalized) assumptions. How ever, one is not required to overlook the obvious in applying the law, either. In a recent celebrated case, Case Western Reserve University refused admission to its medical school for a student who was blind The young woman was extremely capable and had excellent grades and recommendations from her undergraduate program. She met the academic qualifications for admission but was denied entrance because the institution contended that she could not fulfill the essential requirements of their standard curriculum for physician training because of her blindness. The student wanted to be a psychiatrist. In order to become a psychiatrist one must first graduate from medical school. The student maintained that she did not need to complete the portions of medical training (such as surgery) that would be impossible for her without vision in order to be able to successfully pursue psychiatry. Case Western said that while this might be true, they did not provide training to future physicians that was anything less than a full curriculum because they did not have control over the decisions their graduates would make as to how to use their degree. They were not willing to make substantial changes to their curriculum to allow this student to receive a medical degree that represented less expertise and experience than the degree earned by any other student at the institution — and the court said they didn’t have to!

It is NOT reasonable if making the modification means making a substantial alteration in the manner in which the program/service is provided.

This harkens back to the civil rights/equal access nature of the law. The ADA does not require institutions to create programs that are specifically designed for persons with disabilities — only to provide persons with disabilities access to the programs and services it provides to all students. If the requested modification substantially alters the delivery, focus, or method of participation in the program, then it would probably not be seen as reasonable.

This is not a principle that is likely to be applied frequently in the area of Admissions. Whether a requested accommodation requires too substantial an alteration of program structure/for mat after the qualified student with a disability is accepted is a decision for the program itself to be making. Admissions decisions should not be made on the basis of what accommodations might be needed — only on the basis of the student’s qualifications in applying to the program as it is defined.

Finally, it is NOT reasonable if making the modification creates an undue financial or administrative burden. HOWEVER...

Title II of the ADA (which would encompass all public postsecondary institutions) indicates that a modification is not reasonable if it is an un due financial burden but indicates that when examining the cost of provision for auxiliary aids and services the government will be looking at the total resources available in the situation.  In other words, it will not be the budget of the Biology Department, or the School of Science, or the State University that is evaluated, but the budget of the State of _______ against which the yardstick of “undue financial burden” will be measured.

In 20 years of case law and findings under Section 504 (which includes public and private institutions), the federal government has never allowed an institution of higher education to refuse to provide auxiliary aids or services solely on the basis of cost. NEVER.

The only time undue financial burden is successfully offered as a defense is generally in the context of making structural changes to facilities—building ramps, installing elevators, knocking out walls, and so on.  Since the law clearly allows fro compliance to be effected by moving activities to facilities that ARE fully accessible, there is no need to rely on architectural changes as a means of assuring programmatic access.  Unless the modification needed to allow participation is dependent on such structural adaptations, cost is not likely to be recognized as a reason for denying participation.  The possibility of undue administrative burden MAY be a legitimate reason for denying access.  Be careful, however, that you are talking about a burden, and not an inconvenience!

Recently, the NCAA tried to assert that because they must process credentials on so many thousands of incoming athletes each year, to ask for individual consideration would be unreasonable.  Moreover, the NCAA felt that is rules regarding core requirements for eligibility of incoming (from high school) student athletes were flexible enough to allow for exceptions as necessary to unusual circumstances of athletes with disabilities.  Based on complaints filed by a number of high school athletes, the Department of Justice determined that there was good reason to believe that the purported flexibility of the eligibility standards did not adequately eliminate the possibility of disability-related exclusion.  Further, the Department of Justice told the NCAA that they had examined the situation and determined that asking for individualized consideration as needed was necessary to preclude the possibility of discrimination and was NOT an undue burden. Period.

A Word About Confidentiality

The handling of information regarding someone’s disability and their status as a person with a disability is a very sensitive issue in the disability community. Generally, information regarding disability is considered highly confidential, is maintained in separate, secure files with limited access, and is shared on a need-to-know basis. In this context, need-to-know could be defined as “needing to have knowledge in order to be prepared to take specific action.” If the individual would not do anything differently as a result of knowing the information regarding disability, then it would probably be inappropriate to share such information. These rules are drawn from statements within the ADA and Section 504 and from years of experience in trying to assure compliance with both the letter and the spirit of the laws.

In part, the concern about confidentiality stems from the fact that one is not considered a person with a disability and entitled to protection under federal law unless s/he chooses to identify as such and request that protection. This is the only federal civil rights law that acknowledges the right of the individual not to be included within the protected class. Moreover, too often in the past people with disabilities have been excluded from opportunities because someone else has decided that it is not safe for them to participate, or because someone believes they are not capable of participation, or because someone decides it will be too difficult or too expensive to have them participate. Others have been excluded out of the public’s fear of being in contact with someone with that particular disability. If people don’t know the person has a disability or the nature of that disability, such exclusion cannot occur. Hence, the emphasis on confidentiality. It is this aspect of confidentiality that is of particular concern in the admissions process and will be discussed in some detail later in this booklet under the heading “Prohibition Against Pre-Admission Inquiry.”

What if you would or should! — do something differently as a result of knowing about the disability? The need-to-know is determined on an individual basis and may vary with circum stances or overtime. More importantly, if there is concern about the safety of others, the institution’s obligation to take adequate care is no less a priority than confidentiality for the person with a disability. A concern about confidentiality and protecting the rights of persons with disabilities is no excuse for not using common sense in applying the regulations, using good sense and in good faith. This would rarely be a concern for Admissions personnel, however, since it would be unusual (and inappropriate) for Admissions personnel to have knowledge of a student’s disability status, thus it would not be left to the Admissions staff to decide under what circumstances and with whom such information should be shared. There are some more benign issues of notification (such as notifying the Residence Life personnel of a newly-accepted wheelchair user) that will be discussed later in detailing issues specific to the admissions process.

Determine What You Have to Offer — To ANYONE!

The first step in reviewing how appropriately your program is responding to its mandate for access under the ADA is to clarify what opportunity/program(s) you are providing. This may sound vague, but it is important to establish what it is you provide to everyone before you can establish whether you are providing equal access for the individual with the disability. It also may be come important in making decisions about the scope of modifications necessary; the law mandates that the program, when viewed in its entirety, must be equally accessible to persons with disabilities.

In the context of the admissions process, this may mean detailing the full range of activities and decisions managed by this office. In addition to making decisions to accept/not accept an applicant, the admissions office is generally responsible for creating and disseminating information regarding admissions requirements and the process involved. On many campuses, the people involved in admissions also fulfill some responsibility in recruitment of students. In an effort to enhance the retention of students in higher education, some campuses have moved to incorporate counseling of new students as part of “enrollment management”. Whatever services and information you provide, it must be provided equally to individuals qualified to access THAT part of your services (not every student who is qualified to inquire about admission will be qualified to be admitted!).

As an aside, remember that the mandate for equal access is not limited to access for students. It is equal access for people with disabilities. Thus, if the parent of a student with disabilities needs accommodation to fully participate in activities or services that typically involve parents, they have a right to access as well. For ex ample, you might be asked to provide wheelchair- accessible transportation for campus tours provided to students and their parents as part of the recruitment process, or to have a sign language interpreter available for an interview between a prospective student and their parents with an admissions counselor. How do you know if the parents have a need for access? ASK!  When putting together publicity or invitations for institutional activities, there should always be a statement included along the lines of, “if anyone planning to attend has a disability and will need some accommodation in order to fully participate in these activities, please contact_______.”

Eligibility Criteria/Technical Standards

The development of eligibility criteria and technical standards that are appropriate, comprehensive, and legally defensible (from an ADA standpoint) has been of great concern to administrators and service providers since the implementation of the ADA. The discussion always begins with a review of the legal concept of an “other wise qualified” person with a disability. Someone is considered to be otherwise qualified if, with or without reasonable accommodation, they meet the same standards — academic, professional, technical, arid behavioral standards—as do others. Successful pursuit of, or participation in, an activity or program should be dependent on the individual with a disability meeting all the same standards established for pursuit or participation by others. That having been said, there are some caveats which must be considered in establishing such cri​teria or standards.

The ADA prohibits implementation of eligibility criteria (and, by extension, technical standards) which screen out, or tend to screen out, per​sons with disabilities on the basis of that disabil​ity. The law does not say that technical standards cannot be applied to persons with disabilities, even if those standards involve physical requirements that may be impossible for someone with certain disabilities to meet. It says that the crite​ria/standards applied must not locus on disability or the status of having (or NOT having) a disabil​ity.

It would be a violation of this mandate to have as the stated requirement for admission that an individual must have "normal hearing" or "nor​mal vision" or that the student be able to "walk through rugged terrain." It may be appropriate to talk about the student having the ability to "respond to instructions given by physicians under sterile conditions" (back to lip reading through a surgical mask!), or being able to "read and interpret X-rays", or even to "independently traverse rugged terrain" — IF those things are truly essential to the program or activity in question. You cannot demand that someone be able to independently traverse rugged terrain simply because there will be a field trip at one point during the program that usually requires such agility. A reasonable accommoda​tion may allow the individual to participate fully in that field trip experience without climbing the same trails everyone else climbs! However, if the student is applying for a Wildlife Management or Parks and Recreation program in which much of the time will be spent in outdoor, hands-on activi​ties, such a requirement may be justifiable.

If the task involved or the experience in which the student will engage requires certain physical abilities for safe participation, it may be appropriate to state those from the beginning and screen out individuals who cannot meet those requirements. However, to do such screening one would need to examine every (potential) participant's abilities in these areas, and not sim​ply make assumptions about a student with a dis​ability. For example, you may not deny admis​sion to a nursing program because the eligibility criteria states that applicants must be able to lift and carry up to 50 lb. unless every applicant for admission is asked to lift and carry a 50 lb. weight from one side of the room to another!

Employ Case-By-Case Consideration…

Simply put, never say never! As stated, one of the inherent principles of the ADA for Title II and Title III entities is that reasonable modifica​tions must be made to policies, practices, and procedures so that they are not, in themselves, dis​criminatory. In other words, if it is a rule that the institution made, it is a rule that the institution can modify — and the institution must be ready to con​sider whether modification is necessary to provide access and is reasonable in the specific circum​stances presented.

The ADA covers such a broad group of individuals, with such varied disabilities, limita​tions and needs, that it was more appropriate to insist that a possibility always remain for excep​tion than to try to detail the specific circumstances in which exception should be made! /Any discus​sion of policy/procedure that includes the idea (through word or intent!), "we never make excep​tions" is almost certainly in violation of the ADA. The law doesn't say you must make exceptions in specific circumstances, but it does insist that con​sideration be given to the possibility.

The example used earlier regarding acceptance of alternatives for a stated admission requirement of two years of laboratory science is an example of how case-by-case consideration might be em​ployed in the admissions process..

AND Use Common Sense!

When you examine the request for modifi​cation or the idea of participation in your program by a student with a disability, if your immediate response is, "This makes no sense!" then there is a strong possibility that it doesn't... and that you should be looking at why, given the rules stated above, you should be saying "no" in this circum​stance. The ADA is not grounded in the idea that a person with a disability should be allowed to do anything or pursue any option they want to because they are disabled. Rather, the law is all about mak​ing sure that individuals who are qualified and ca​pable of doing something or pursuing options not be turned away because their disability prohibits them from doing it in the typical fashion. The pro​cess of accommodation/modification is about mak​ing sure that they have a chance to try what others have the chance to try if it is appropriate for them to do so. It is not about pretending that the dis​ability doesn't exist!

On the other hand, if your immediate re​sponse when confronted with a request for partici​pation or modification is either "this is going to cost too much" or "this will be a real nuisance", BEWARE!!! You have just started down a road you don't want to travel! With the limited excep​tion of a modification that is shown to be an undue financial or administrative burden (as defined above) it is NOT appropriate to refuse participa​tion because of the price of the accommodation or the possibility of extra work for you or your staff. If the individual is otherwise qualified to partici​pate, you have an obligation under Section 504 and the ADA to make it possible.

A Word About Physical Facilities...

The ADA and Section 504 require that in​stitutions of higher education be accessible to per-sons with disabilities. The regulations and explana​tory guidelines listing requirements for physical/ architectural access (ramps, elevators, signage, alarm systems, and so on) are lengthy and detailed. The individuals to whom this booklet is addressed will rarely have working knowledge of the full ramifications of the physical access requirements, they are not the people responsible for physical access on their campuses, and they do not have access to budgets that can be used to bring facili​ties into compliance. That doesn't mean that the readers of this text are not responsible for assuring physical access to their programs.

Your role is to assure that the program or activity you are providing is accessible to every-one who chooses to use it. In some cases, that simply may mean making sure that the room in which a meeting or activity is being held is acces​sible. In some cases, it may mean moving an ac​tivity to another, more accessible location. In some cases, it may mean being the primary impetus behind seeing that moneys are appropriated to as sure that space being used for your activity or pro-gram becomes fully accessible. This booklet is addressed to student services personnel in the area of admissions! Your mission is not to deal sepa​rately with two groups -- applicants to the institu​tion and applicants with disabilities to the institu​tion. Students with disabilities ARE (potential) stu​dents at your institution. As you examine the fa​cilities in which your activities or program are conducted, remember that,you have not fulfilled your stated mission until you have made your services available to all who would like to avail themselves of what you have to offer. If that means making a little noise along the way, so be it!

ISSUES UNIQUE TO THE AREA OF ADMISSIONS

Prohibition Against Pre-Admission Inquiry

Institutions of higher education are specifi​cally prohibited from making pre-admission in​quiry regarding someone's status as a person with a-disability. Simply put, you may not ask if the individual has a disability on an admission appli​cation (or prior to the decision for admission/re​jection). The rule was put in place to protect stu​dents with disabilities from being denied opportu​nity because of stereotypes or bias regarding the abilities of persons with disabilities or because of consideration of the potential responsibility for accommodation ("We have already have 30 learn​ing disabled students here. We don't have the time/ money/personnel to serve any more!"). However, careful adherence to this prohibition regarding pre-admission inquiry may be critical to protecting the institution from potential charges of discrimina​tion.

Let's assume that the University of XYZ has included on its application for admission the following statement:

"In an effort to gather information about students and potential students at the University of XYZ, w ask several questions to help us iden​tify the characteristics of our pool of applicants. Providing this information is strictly voluntary and will in no way impact on the decision for admis​sion."

Questions are then asked about gender and ethnicity and followed by:

"Do you have a physical or mental disabil​ity?" If so, please identify the disability


Is there a problem with gathering this information in this way, so long as there is clear indication that answering the inquiry is voluntary and that the in-formation will not influence the admission deci​sion? YES — there is a problem.

Student A has a history of psychological disability and indicates such on the admissions application. Student A also has a mediocre aca​demic record and is slightly shy of meeting the stated requirements for admission to the institu​tion. Students with such borderline credentials are typically referred for additional consideration for admission to a panel that reviews a more compre​hensive record of achievement (including letters of recommendation, detailed educational history, and so on), in an effort to give students every chance for a positive decision before having to deny admission to the University XYZ. Student A's application for admission is referred for this sec​ondary review process but the panel finds nothing in its review to alter the original decision — the student is not prepared to compete academically at the University and admission is denied. Student A and his parents then file a complaint against the institution, alleging that he was refused admis​sion because of his history of psychological prob​lems.

In the scenario presented, even if Univer​sity XYZ did not consider the history of disability in any way in its decision to deny admission, it can't prove that it didn't. If other students with mediocre records like Student A are eventually accepted (based on further consideration), but Student A was not, the institution will be hard-pressed to establish that knowledge of disability did not influence the decision to adhere to stated require​ments stringently in this case. If, however, the in​stitution had never asked the question and did not KNOW that the student had a history of disability, then the University cannot be accused of inappro​priately allowing information about disability to influence its decision.

This scenario is altered dramatically if the information regarding disability is offered in explanation as to why the student does not meet stated requirements and is provided in conjunction with a request for consideration of accommodation in the admissions process. Then the institution has a duty to consider the impact of disability on the student's preparedness and make reasonable modi​fications in its admissions decision. Such consider​ation is only appropriate, however, when the stu​dent DOES NOT MEET stated requirements for admission and is asking for additional consideration because status as "otherwise qualified" is not immediately established. It is not uncommon, even today, to hear about institutions that have a stand​ing policy of referring the credentials of all appli​cants who have a disability (as demonstrated by notations of special education participation on the transcript, through the biographical information presented, because of statements in their letters of recommendation, and so on) to be referred for sepa​rate consideration for admission by the disability services officer on campus. While this is appro​priate for individuals who would otherwise be de​nied admission, it is wholly inappropriate for indi​viduals who meet stated criteria for admission and who would be accepted immediately — were it not for the knowledge of disability. This is ex​actly the situation that the prohibition against pre-admission inquiry was enacted to prevent.

Once a student has been admitted to the institution, it is important to gather information about disability-related needs as quickly as pos​sible in order to assure that appropriate arrange​ments and accommodations are in place. The tim​ing of the inquiry, however, is critical. A state university in the west that has very limited on-cam​pus housing assigns the available space on a first-come, first-serve basis. They allow students to request housing at the same time they are apply​ing for admission — students who are later denied admission obviously forfeit their place on the pri​ority listing for the residence hall. It is important, in determining residence hall assignments, for the institution to know if a student has a disability-related need for special consideration in such as​signment. Therefore, the application for housing included questions regarding disability and the potential need for accommodation in residence hall assignment. The Office for Civil Rights ruled the while the inquiry was logical and appropriate in the context of the decision to be made, the timing of the inquiry was a violation of the law. Since the decision regarding admission of the applicant had not yet been made, the question constituted a pre-admission inquiry, even though it was not being asked directly on the application for admission!  

What about Open enrollment Institutions?

If the prohibition against pre-admission inquiry is instituted to assure that a student is not denied admission on the basis of that knowledge then is it acceptable for institutions without selec​tive admission to ask the question on the applica​tion? The argument generally goes like this... "Since our admission application is essentially an enrollment document (i.e., we do not deny admis​sion to any interested participant), we cannot very well be accused of using the information to dis​criminate. We want to know as soon as possible if the individual has a disability so we can begin the process of referring the student to appropriate re-sources, getting documentation of disability on file, and making sure that accommodations are ar​ranged. Is that a problem?"

YES, it is! Even if there is no concern about disability playing an inappropriate place in the admission decision, there is still concern about knowledge of disability playing an inappropriate role in the student's academic career. In most open enrollment institutions, the application for admis​sion becomes the first piece of paper in a student's permanent file at the institution, and that file is NOT confidential (as defined earlier in the section on confidential handling of disability-related in-formation). Consider how many people will have access to the student's file, with that statement of disability, over the course of the student's career at your institution. Imagine that the response to the inquiry was, "Yes, I have a disability. I have AIDS" or "I have a bi-polar disorder." How com​fortable would you be with the idea of such infor​mation being readily available to anyone who had access to the student's permanent file? If you can understand the need for confidentiality when the individual has a disability of a sensitive nature, then you must respect this need for confidentiality for all students with disabilities — the law promises no lesser level of protection for a person with one disability than another! Based on this same con​cern about confidentiality, any time disability-re​lated information is volunteered as part of the ad-missions process it should be protected appropri​ately while the process is going on then removed from the portion of the file that will remain readily accessible. This might mean putting the informa​tion in a sealed envelope marked confidential and maintaining it in the admissions file, or it might mean removing the information from the file when the admissions decision is made and sending it on to the disability services office to be held for fu​ture reference if necessary.

As an aside, institutions that are still mak​ing illegal pre-admission inquiry — or would like to! — generally have the best of intentions but appear to be misguided in their thinking. Institu​tions want to ask the question about disability as soon as possible in order to be as prepared as pos​sible to serve the needs of students with disabili​ties. A noble sentiment. However; evidence sug​gests that relying on self-disclosure as part of the admissions process may create more problems than it solves. There are many students with disabili​ties who do not recognize as they are filling out the application that they have a disability — stu​dents with undiagnosed learning disabilities or at​tention deficit disorders, individuals with chronic health problems, and so on. These students will not be identified by simple inquiry as part of the admissions process, yet institutions are lured into a false sense of security that they have, in fact, effectively canvassed the student population to identify students with disabilities by asking the question of everyone in this way.

More importantly, so long as the question clearly indicates that response is voluntary, there will be students who KNOW they have disabili​ties who choose not to volunteer the information at that time. Anecdotal reports indicate that such students often believe that because they chose not to acknowledge their disability at the time of ad-mission, they are restrained from exercising their rights to disability-related accommodation at a later date ("You had your chance to tell us!"). Such students often wait until they are in academic jeop​ardy before seeking out appropriate disability-re​lated assistance. By asking the question at the time of admissions you may have made is less likely that the student will be identified and provided with appropriate support in a timely fashion.  

The Use of Standardized Testing

Within the discussion of admission issues in higher education, the law specifically prohibits using tests that have been shown to be discrimina​tory for persons with disabilities as the sole crite​ria for admission or denial of admission. This trans​lates to a prohibition against denying admission solely on the basis of a student's failing to meet an arbitrarily established cut-off score on tests such as the ACT or SAT. Research done by the agen​cies that develop and offer these tests indicate that the scores of students with disabilities do not have predictive validity in the same manner purp9rted for the scores of students without disabilities.` The law does NOT say that you may not ask for scores from such tests as part of the admissions requirements of all students, regardless of their status as a person with a disability. It simply says that if the student does not meet the established standard score on such a test and indicates the presence of a disability through the admissions process, the in​stitution is required to review the applicants cre​dentials on an individual basis and gather additional information about qualifications as necessary to make an appropriate decision regarding the applicant's potential for success at that institution. (It should be noted, however, that some states DO specifically prohibit asking for scores from such tests for students with disabilities.)









