DAIS Disability Access Information & Support.
ADA for Non-Disability Student Service Personnel: What Does It Mean for Me???

ATHLETICS.

This booklet is all about the Americans with Disabilities Act (ADA) and how it impacts on the area of Athletics. The Americans with Disabilities Act did not bring many new responsibilities to the higher education community in its treatment of students with disabilities. Instead, it essentially served to highlight and reinforce the provisions of Subpart E, Section 504, of the Rehabilitation Act of 1973. As it applies to higher education, Section 504 can be stated as follows:

“No otherwise qualified person with a disability in the United States shall, solely by reason of disability, be denied access to, or the benefits of, or be subjected to discrimination under any program or activity provided by any institution receiving federal financial assistance.”

Section 504 mandated equal access to opportunity for all otherwise qualified individuals regardless of their status as disabled (Note: the term “otherwise qualified” is defined in more detail later). Case law has established that a single student going to school on a Pell grant is enough to trigger the institution’s responsibilities as a federally-funded entity. Thus, public or private, almost every postsecondary institution in the country has mandated responsibilities under Section 504.

The major impact of the ADA on higher education has not been an appreciable increase in institutional responsibility to this population of students. Rather, the impact has been that a dramatically increasing number of students with disabilities now know they have a right to access and are insisting on that right. Public institutions are covered under Title II of the ADA. Private institutions are covered under Title I of the ADA.

It is important to understand that the ADA contains very few specific statements that delineate the responsibilities of postsecondary institutions. Instead, in framing the law and in pursuing compliance, the federal government has chosen to look back to the detailed specifics in Section 504 (and the 20 years of compliance history and case law that surround it) to establish the expectations and obligations of higher education to students with disabilities.

The ADA is a Civil Rights Statute.

The ADA is a civil rights statute — nothing more and nothing less. It promises protection from discrimination on the basis of disability, it promises equal access to opportunities for persons with disabilities. That is all it promises!

• It does not promise affirmative action for per sons with disabilities. There is no requirement that someone with a disability receive preferential consideration over equally qualified candidates for admission.

• It does not promise that programs and services will be designed to meet the needs of persons with disabilities. It does promise equal access to the same programs and services that are created for others.

• It does not promise that existing rules will be waived or that accommodations will be pro vided (this is critically important for student athletes and personnel in athletics to understand). It promises that people with disabilities will not be excluded from opportunities available to people without disabilities solely because of their disability. If the rules need to be changed or some accommodation must be provided in order for per sons with disabilities to have equal access, then those actions must be taken.

Reasonable Modifications.

The ADA mandates that institutions (and programs within institutions) must make reasonable modifications to policies, practices and procedures so that those policies, practices, or procedures do not become the basis for excluding a qualified person with a disability. Generally speaking, if it is a rule that the institution made, it is a rule that the institution can modify, and it must consider modifying such a rule if doing so would be reasonable and would allow access that would otherwise be denied to an individual with a disability. The key word here is “reasonable.” Over the years we have learned that it is easier to define what is not reasonable and to assume that if the requested modification doesn’t fit the profile of an unreasonable accommodation, then it should be seriously considered.

It is NOT reasonable if making a specific accommodation or having an individual involved in an activity poses a direct threat to the health or safety of others.

It is important to understand that the direct threat must be real and not the result of generalized safety concerns (the actual wording from the guidelines indicates that to establish “direct threat” there must be substantial risk of significant harm). Moreover, under Titles II and III of the ADA, the risk must be to others — the individual has the right to choose to assume the risk to herself/him self to the same extent as do other students.

The institution is not prohibited from developing such an option, and there are intercollegiate leagues for several wheelchair sports. But an institution that provides an opportunity for its students to participate in NCAA- or NAJA- or NJCAA-sponsored athletics is not required to create an opportunity for participation in some other forum of competitive sports; to do so would be a substantial alteration in the program.

Finally, it is NOT reasonable if making the modification creates an undue financial or administrative burden. HOWEVER...

Title II of the ADA (which would encompass all public postsecondary institutions) indicates that a modification is not reasonable if it is an undue financial burden but indicates that when examining the cost of provision for auxiliary aids and services the government will be looking at the total resources available in the situation. In other words, it will not be the budget of the Biology Department, or the School of Science, or State University that is evaluated, but the budget of the State of ________ against which the yardstick of “undue financial burden” will be measured.

In 20 years of case law and findings under Section 504 (which includes public and private institutions), the federal government has never allowed an institution of higher education to refuse to provide auxiliary aids or services solely on the basis of cost NEVER.
Typically, the only time undue financial burden is successfully offered as a defense is in the context of making structural changes to facilities — building ramps, installing elevators, knocking out walls, and so on. Since the law clearly allows for compliance to be effected by moving activities to facilities that ARE fully accessible, there is no need to rely on architectural changes as a means of assuring programmatic access, Unless the modification needed to allow participation is dependent on such structural adaptations, cost is not likely to be recognized as a reason for denying participation. The possibility of undue administrative burden MAY be a legitimate reason for denying access. Be careful, however, that you are talking about a burden, and not an inconvenience!

Recently, the NCAA tried to assert that because they must process credentials on so many thousands of incoming athletes each year, to ask for individual consideration would be unreason able. Moreover, the NCAA felt that its rules regarding core requirements for eligibility of incoming (from high school) student athletes were flexible enough to allow for exceptions as necessary to unusual circumstances of athletes with disabilities. Based on complaints filed by a number of high school athletes, the Department of Justice determined that there was good reason to believe that the purported flexibility of the eligibility standards did not adequately eliminate the possibility of disability-related exclusion. Further, the Department of Justice told the NCAA that it had examined the situation and determined that asking for individualized consideration as needed was necessary to preclude the possibility of discrimination and was NOT an undue burden. Period.

A Word About Confidentiality.

The handling of information regarding someone’s disability and their status as a person with a disability is a very sensitive issue in the disability community. Generally, information regarding disability is considered highly confidential, is maintained in separate, secure files with limited access, and is shared on a need-to-know basis. In this context, need-to-know could be defined as “needing to have knowledge in order to be pre pared to take specific action.” If the individual would not do anything differently as a result of knowing the information regarding disability, then it would probably be inappropriate to share such information. These rules are drawn from statements within the ADA and Section 504 and from years of experience in trying to assure compliance with both the letter and the spirit of the laws.

In part, the concern about confidentiality stems from the fact that one is not considered a person with a disability and entitled to protection under federal law unless s chooses to identify as such and request that protection. This is the only federal civil rights law that acknowledges the 

or program should mean that an individual with a disability meets all the same standards established for pursuit or participation by others. That having been said, there are some caveats which must be considered in establishing such criteria or standards.

The ADA prohibits implementation of eligibility criteria (and, by extension, technical standards) which screen out, or tend to screen out, per sons with disabilities on the basis of the disability. The law does not say that criteria or standards cannot be applied to persons with disabilities, even if those criteria or standards involve physical requirements that may be impossible for someone with certain disabilities to meet. It simply says that the criteria/standards applied must not focus on disability or the status of having (or NOT having) a disability.

It would be a violation of this mandate to have as the stated requirement for participation in team sports that an individual must have “normal hearing” or “normal vision.” While it might be appropriate to talk about the student’s ability to “respond to instructions or changes in strategy being implemented while play is ongoing,” don’t forget that this does NOT equate with “normal hearing” and does not preclude the possibility of accommodation. The origin of the football huddle as it is used today stemmed from intramural football games at Gallaudet University. The deaf students used sign language to discuss their strategy and call their plays and they had to huddle around and block the view of their opponents so that they would not be able to see the signs — and thus know the plans — of the quarterback!

As noted, if the activity involved or the experience in which the student will engage re quires certain physical abilities for safe participation, it may be appropriate to state those from the beginning and screen out individuals who cannot meet those requirements. However, to do such screening one would need to examine every (potential) participant’s abilities in these areas, and not simply make assumptions about a student with a disability. For example, the Crew team can legitimately require that all members of the team be able to swim a certain distance or float for a certain length of time in order to assure the safety of team members in the event of the boat being cap sized, However, a student who is paraplegic (but has good arm strength from pushing his wheel chair!) cannot be asked to demonstrate the ability to meet those requirements as a prelude to participation unless ALL members of the team are tested before being allowed to work out with the team.

Employ Case-By-Case Consideration...

Simply put, never say never! As stated, one of the inherent principles of the ADA for Title II and Title III entities is that reasonable modifications must be made to policies, practices, and procedures so that they are not, in themselves, discriminatory. In other words, if it is a rule the institution made, it is a rule the institution can modify — and the institution must be ready to consider whether modification is necessary to provide access and is reasonable in the specific circumstances presented. As will be noted below, however, if it is NOT an institutional rule, but a rule imposed by an outside agency or entity, things get a little more complicated!

The ADA covers such a broad group of individuals, with such varied disabilities, limitations and needs, that it was more appropriate to insist that a possibility always remain for exception than to try to detail the specific circumstances in which exception should be made. Any discussion of policy/procedure that includes the idea (through word or intent!), “we never make exceptions” is almost certainly in violation of the ADA. The law doesn’t say you must make exceptions in specific circumstances, but it does insist that consideration be given to the possibility.

AND Use Common Sense!

When you examine the request for modification or the idea of participation in your program by a student with a disability, if your immediate response is makes no sense!” then there is a strong possibility that it doesn’t... and that you should be looking at why, given the rules stated above, you should be saying “no” in this circum
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stance. The ADA is not grounded in the idea that a person with a disability should be allowed to do anything or pursue any option they want to because they are disabled. Rather, the law is all about making sure that individuals who are qualified and capable of doing something or pursuing options not be turned away because their disability prohibits them from doing it in the typical fashion. The process of accommodation/modification is about making sure that they have a chance to try what others have the chance to try if it is appropriate for them to do so. It’s not about pretending that the disability doesn’t exist, or about unlimited options.

On the other hand, if your immediate response when confronted with a request for participation or modification is either “this is going to cost too much” or “this will be a real nuisance,” BEWARE!!! You have just started down a road you don’t want to travel! With the limited exception of a modification that is shown to bean undue financial or administrative burden (as defined above) it is NOT appropriate to refuse participation because of the price of the accommodation or the possibility of extra work for you or your staff. If the individual is otherwise qualified to participate, you have an obligation under Section 504 and the ADA to make it possible.

ISSUES SPECIFIC TO

ATHLETICS

NCAA and Athletes with Disabilities

(it should he noted that the National Junior College Athletic Association (NJflA) and the National Association of Inter collegiate Athletics (NA1A) have also been struggling with the issue of equal access to opportunities for students with disabilities, it appears that these organizations are taking their lead from the NCAA in establishing policies and procedures regarding athletes with disabilities and, to the best of my knowledge, there has not been a formal legal challenge of the policies/procedures of these entities. Thus, the discussion that follows will center on the issues raised in specific response to the NcAA.)

The National Collegiate Athletic Association (NCAA) has been under fire from the Department of Justice (DOJ) since shortly after the implementation of the ADA in 1992. While the NCAA is not a recipient of federal funds, and therefore not covered under Section 504, it was determined that by virtue of the public nature of the activities it promotes and oversees, the NCAA is a Title 111 entity and must comply with that segment of the law. As of this writing, the DOJ has an ongoing investigation of the NCAA, its policies and procedures, and how those policies and procedures impact on student athletes with disabilities. The NCAA has released a series of changes to their rules in the last several years (the most recent in March of 1997) specifically formulated to bring them closer to meeting their responsibility for non-discrimination on the basis of disability.

Maintaining Eligibility with a Reduced Course load

One of the first issues reviewed in the DOJ investigation was the issue of the number of credit hours a student must be taking in order to maintain eligibility for competition in NCAA-sponsored activities. Current rules allow athletes with disabilities to petition to maintain their eligibility while taking a reduced course load if the reason for the course load reduction is a function of the student’s disability. There are many reasons why students with various disabilities may request a reduced course load as an accommodation. For example, students with physical disabilities for whom activities of daily living (dressing, feeding, personal hygiene) require unusual effort and/or time commitment may request a reduced course load in order to have the same amount of time available as their nondisabled peers to devote to their studies in each of the courses for which they are enrolled; on the other hand, students with learning disabilities or attention deficit disorders may need to take fewer courses in order to focus their energies and attention on coursework that impacts dramatically in their area of disability (such as courses with a great deal of required reading or independent writing). While there are many legitimate reasons for a student with a disability to request a reduced load, not all students with disabilities need or should be given reduced loads and not all students who need them one semester will need them the next!
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The purpose of the accommodation is not to make life easier, but to give equal access (in this case, equal study time/potential). If the student is taking coursework that does not impact dramatically in the area of disability or on time usage, there is no need to allow a reduced load without loss of benefits in this case, eligibility.

Appropriately, the NCAA does not allow a student athlete with a disability to be deemed eligible for reduced course load unless the student meets the institutionally-established requirements for reduced load on the basis of disability. In other words, students cannot request full-time status with a reduced load on the basis of participation in athletics. They are eligible for such consideration only on the basis of their status as students with disabilities at the institution. Athletic directors and counselors who are used to handling everything for their athletes “in house” are finding that they must work cooperatively with the disability ser vices offices on their campuses to receive special consideration for student athletes with disabilities; it is not a status that can be conferred by the athletic department. The students are established as “qualified persons with a disability” only if they meet institutional guidelines for support and ser vice on the basis of disability.

Legal Challenges to

NCAA Policies/Procedures

The Department of Justice also has re viewed, among other things, the NCAA policies regarding eligibility for early recruitment visits, high school core course preparation to be approved for initial eligibility, and the procedures under which students or institutions may request exception to standing rules on the basis of disability. The Department of Justice did n tell the NCAA that it had to ignore its policies regarding eligibility of athletes if the athlete had a disability. They did ii indicate that the standards for eligibility must be lowered for a student with a disability. The DOJ only insisted that the determination of eligibility for an athlete with a disability be considered individually, when necessary, so that arbitrary decisions regarding what constitutes eligibility are not discriminatory to persons with disabilities or a class of persons with disabilities. The legitimate establishment of standards for eligibility and the right of the NCAA to apply those standards to all athletes, including those with disabilities, has been reinforced recently by court challenges brought by several high-profile athletes that have been decided in favor of the NCAA.

The Department of Justice has indicated that it will continue to monitor issues regarding the impact of NCAA policies and procedures on student athletes and will provide guidance and direction when issues of concern surface. The NCAA appears to be actively working to determine how best to meet its responsibilities to student athletes with disabilities and it is anticipated that continued changes in rules and regulations will be initiated as the need is identified.

The ADA Is Meant to Provide Protection — Not Exception!

The Athletic Director at a major university once told me, “All NCAA rules are born of abuse!” The development of the Proposition 48 requirements, the rules established by the clearinghouse for eligibility, the restrictions regarding recruitment visits and financial support — all these rules were developed in response to reports or concerns about the activities of institutions participating in NCAA athletics. The NCAA wanted to assure that they were fielding student athletes, not semi-pro teams who were enrolled in a class. The rules were established for a purpose and have their place. The ADA was never intended to be used as a loophole to “get around” such rules. Relying on the civil rights protection of the ADA to provide an opportunity for a talented athlete with a disability to participate in competition is what the law is all about. Attempting to use the law to circumvent the rules is inappropriate, and undermines the credibility of individuals with disabilities who legitimately seek equal access to opportunity.

Who Is Going to Pay for All This?

The question of payment for disability-related services and accommodations surfaces in two different contexts when discussing student athletes — who is going to pay for accommodations needed to allow student athletes with disabilities to fully participate, and what services are to be funded by the Athletic Department for a student athlete? There is a general answer for the first question, and a caution in response to the second.
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Students with disabilities have the right to participate fully in all programs and activities pro vided to equally qualified students without disabilities, and it is the institution’s responsibility to pro vide any accommodations necessary to assure that equal access. The institution may assign the responsibility for covering costs to any unit it chooses, or may spread out the responsibility across departments/divisions. Let’s use the extreme ex ample — sign language interpreters for a deaf athlete. Who is responsible for paying for interpreters to be present in all the situations that may re quire interpreting, including team practice, strategy sessions, and during competition? The institution is responsible. At many institutions, any interpreting requests for students are routed through and paid for by the disability services office on campus. On other campuses, interpreting for class room-related activities comes from one pot of money while all other interpreting needs are paid for by a separate line-item in the institutional bud get. Still other institutions assign responsibility for payment of interpreters to the unit needing those services — in this case, it would be the Athletic Department. Any of those options is legal under the ADA. It would be legal for no interpreter to be present because of concerns about cost, nor would it be legal for an institution to pass over a qualified student athlete for participation or scholarship opportunities because of concerns about the cost of necessary accommodations to support his/ her inclusion. An interesting dilemma is presented when a deaf student athlete travels with the team to an “away competition.” Who provides the interpreter at that off-campus site? If the sports event is open to the public, then the host institution would presumably be responsible for providing interpreters to allow full access to audible announcements. However, most coaches are not comfortable with the idea of an individual paid by the opposing team being in the locker room or involved in strategy sessions. It is not a problem for the interpreter;

sign language interpreters operate under a strict code of ethics and will convey just what you say. However, between a concern for the comfort level in speaking freely with an “outsider” present, and the concern that a new interpreter may not know the signs or the means of conveying athletic strategy in the same way as the interpreter at home, most teams choose to have the interpreter travel with them.

The discussion above refers to payment for accommodations necessary for equal access. What about services/support that the Athletic Department would like to provide for student athletes in order to help them succeed academically and thus stay eligible for competition? From evaluation and adaptive equipment (such as eye exams, hearing aids, or evaluation for a possible learning disability), to enhanced academic support (such as summer preparatory programs or fee-for-service LD programs) what can be provided by the Athletic Department without violating the rules often depends greatly on the circumstances surrounding the services, its general availability to the college’s student body, and the reason (trigger action) that suggests the need. It may also be possible to ask for an exception to the rules in regard to payment for a student with a disability. Athletic personnel are encouraged to read carefully the rules for the association (NCAA, NJCAA, NAIA) under which your institution competes and to work with the disability services personnel on your campus to help you determine what falls under the heading of accommodation, what is regarded as a non-mandated service, and what other resources may be avail able to assist student athletes in receiving the help they need.
For More Information...

For more information specific to learning disabled athletes with disabilities, you may wish to review the brochure entitled Student Athletes with Learning Disabilities, published by the National Association of Academic Advisors for Athletics, 14606 Woodlake Trace, Louisville, KY 40245, (502)253-9530.
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