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ADA for Non-Disability Student Service Personnel:

What Does It Mean for Me???

RESIDENCE AND DINING

This booklet is all about the Americans with Disabilities Act (ADA) and how it impacts on the area of Residence and Dining. The Americans with Disabilities Act did not bring many new responsibilities to the higher education community in its treatment of students with disabilities. Instead, it essentially served to highlight and reinforce the provisions of Subpart E, Section 504, of the Rehabilitation Act of 1973. As it applies to higher education, Section 504 can be stated as follows:

“No otherwise qualified person with a disability in the United States shall, solely by reason of disability, be denied access to, or the benefits of, or be subjected to discrimination under any program or activity provided by any institution receiving federal financial assistance.”

Section 504 mandated equal access to opportunity for all otherwise qualified individuals regardless of their status as disabled (Note: the term “otherwise qualified” is defined in more detail later

— see “Eligibility Criteria and Technical Standards”). Case law has established that a single student going to school on a Pell grant is enough to trigger the institution’s responsibilities as a federally funded entity. Thus, public or private, almost every postsecondary institution in the country has mandated responsibilities under Section 504.

The major impact of the ADA on higher education has not been an appreciable increase in institutional responsibility to this population of students. The impact has been that a dramatically increasing number of students with disabilities now know they have a right to access and are insisting on that right. Public institutions are covered under Title I of the ADA. Private institutions are covered under Title II of the ADA.

It is important to understand that the ADA contains very few specific statements that delineate the re of postsecondary institutions. Instead, in framing the law and in pursuing compliance, the federal government has chosen to look back to the detailed specifics in Section 504 (and the 20 years of compliance history and case law that surround it) to establish the expectations and obligations of higher education to students with disabilities.

The ADA is a Civil Rights Statute

The ADA is a civil rights statute — nothing more and nothing less. It promises protection from discrimination on the basis of disability. It promises equal access to opportunities for persons with disabilities. That is all it promises!

• It does not promise affirmative action for per sons with disabilities. There is no requirement that someone with a disability receive preferential consideration over equally qualified individuals.

• It does not promise that programs and services will be designed to meet the needs of persons with disabilities. It does promise equal access to the same programs and services that are created for others.

• It does not promise that existing rules will be waived or that accommodations will be provided. It promises that people with disabilities will not be excluded from opportunities available to people without disabilities solely because of their disability. If the rules need to be changed or some accommodation must be provided in order for per sons with disabilities to have equal access, then those actions must be taken.

Reasonable Modifications

The ADA mandates that institutions (and programs within institutions) must make reason able modifications to policies, practices and procedures
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so that those policies, practices, or procedures do not become the basis for excluding a qualified person with a disability. Generally speaking, if it is a rule that the institution made, it is a rule that the institution can modify, and it must consider modifying such a rule if doing so would be reasonable and would allow access that would otherwise be denied to an individual with a disability. The key word here is “reasonable.” Over the years we have learned that it is easier to define what is not reasonable and to assume that if the requested modification doesn’t fit the profile of an unreasonable accommodation, then it should be seriously considered.

it is NOT reasonable f making a specific modification or having an individual involved in an activity poses a direct threat to the health or safety of others.

It is important to understand that the direct threat must be real and not the result of generalized safety concerns (the actual wording from the guidelines indicates that to establish “direct threat” there must be substantial risk of significant harm). Moreover, under Titles II and III of the ADA, the risk must be to others — the individual has the right to choose to assume the risk to herself /him self to the same extent as do other students.

The first Supreme Court challenge under the Section 504 regulations revolved around a woman with a severe hearing loss who sought ad mission to a clinical nursing program (Southeastern CC v. Davis, 442 U.S. 397 (1979)). In fact, this is the case precedent from which the conclusion that the existence of direct threat precludes the accommodation as reasonable. The program of study would have had this individual getting clinical experience in a variety of settings (including Intensive Care and surgical nursing) in which her hearing loss could well have interfered with her ability to provide safe and effective care to patients. On that basis (in part), the Supreme Court held that it was not reasonable to allow the individual to participate and upheld the institution’s decision not to admit her to the program. This does NOT mean that allied health and professional pro-

grams may assume that people with disabilities will pose a direct threat in the practice of a given field and can be denied admission on that basis without due consideration. The Davis decision was very specific in showing that in this specific program, for this specific individual, the threat was legitimate — after all, it is hard to lip read through a surgical mask! Don’t over-generalize.

On the other hand, in Pushkin v. Regents of the University of Colorado (658 F 2d 1372(10th Cir. 1981)) the court ordered the institution to admit an otherwise qualified individual whose ad mission was denied because of a presumed threat to the student himself. The plaintiff had already graduated from medical school and was applying for a residency program in Psychiatry. While he had all the academic and clinical credentials to qualify him for such a position, he also had multiple sclerosis. Multiple sclerosis is a condition that is believed to be aggravated by stress. Since the admissions committee believed that the practice of psychiatry is a high-stress activity, they denied admission to Pushkin because they feared that he would not be able to safely handle the rigors of the field. The Court indicated that to deny admission because of assumptions about how the individual with a disability will personally fare is a violation of the law. The concern in admissions must be about the threat to others — not to self. There are some additional considerations here for personnel supervising in residence hall settings in which the institution takes on the role of in loco parent is and may have a need to take action be cause of risk to the student. This becomes more an issue of institutional philosophy and legal liability issue than of disability, and should be discussed with your institution’s legal counsel.

Generally, for the “direct threat” issue to arise in the context of Residence and Dining, there would have to be clear evidence that the presence or activities of the student with a disability posed a threat to others. If a student’s personal hygiene (or lack thereof!) posed a significant health risk to others, the case might be made. If the student was engaging in unsafe practices regarding care of their disability (for example, not properly disposing of infectious waste or needles used in insulin injection),
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their continued presence might be subject to review. A student who requested permission to cook in his/her room because of dietary restrictions might be refused permission if it could be shown that the electrical wiring in the residence hail was not able to handle hot plates/microwaves and that such activity could create a real possibility of electrical fire (in which case, the student should be moved to another residence hall!). How ever, general concerns over possible scenarios may NOT be used to establish that there is a direct threat. Recently, someone asked whether a student with a mobility impairment could be refused a room on the second floor of the residence hail because IF there were an emergency requiring evacuation, and IF this individual had to use the fire stairs to exit the building, there MIGHT be a problem for other students being able to safely evacuate with and around her. It’ll never stand up in court!

It is NOT reasonable if making the modification means making a substantial change in an essential element of the curriculum.
It is the institution’s responsibility to demonstrate BOTH that is a substantial change AND that it is an essential element in this student’s curriculum. It is under this category that a discussion of prerequisite courses or course substitutions for required courses would be entertained. This con text would not apply to the Residence and Dining area; it is specific to the curricular aspects of the institution.

It is NOT reasonable if making the modification means making a substantial alteration in the manner in which the program/service is provided.
This harkens back to the civil rights/equal access nature of the law. The ADA does not re quire institutions to create programs that are specifically designed for persons with disabilities — only to provide persons with disabilities access to the programs and services it provides to all students. If the requested modification substantially alters the delivery, focus, or method of participation in the program, then it would probably not be

seen as reasonable. The key word here may be “substantially alters.” The fact that there must be some change to established policy or procedure does not necessarily constitute a substantial alteration. A number of examples will be provided later in the section on “Issues Specific to Residence and Dining Personnel.” As an example, however, asking the institution to forego implementing lock- down procedures established for the safety of residents because an individual with a disability has difficulty managing the key card used in the sys tem is not reasonable — but asking that an alter native method of safe access be available for this student is reasonable.

Finally, it is NOT reasonable if making the modification creates an undue financial or administrative burden. HOWEVER...

Title H of the ADA (which would encompass all public postsecondary institutions) indicates that a modification is not reasonable if it is an un due financial burden but indicates that when examining the cost of provision for auxiliary aids and services the government will be looking at the total resources available in the situation. In other words, it will not be the budget for the Residence Halls, or the Student Services area, or State University that is evaluated, but the budget of the State of_______ against which the yardstick of “undue financial burden” will be measured.

In 20 years of case law and findings under Section 504 (which includes public and private institutions), the federal government has never allowed an institution of higher education to refuse to provide auxiliary aids or services solely on the basis of cost. NEVER

The only time undue financial burden is successfully offered as a defense is generally in the context of making structural changes to facilities — building ramps, installing elevators, knocking out walls, and so on. Since the law clearly allows for compliance to be effected by moving activities to facilities that ARE fully accessible, there is no need to rely on architectural changes as a means of assuring programmatic access. Unless the modification needed to allow participation is
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dependent on such structural adaptations, cost is not likely to be recognized as a reason for denying participation. In the case of providing adapted living facilities for students with disabilities, there j be substantial costs involved with converting/adapting rooms in existing residence halls. That may mitigate an institutions responsibility to make modifications to a whole host of older facilities, but it does not lessen the institution’s obligation to see that there is SOME institutionally sponsored housing available to all qualified students, including those with disabilities.

The possibility of undue administrative burden MAY be a legitimate reason for denying an accommodation. Be careful, however, that you are talking about a burden, and not simply an in convenience or exception.

John Doe is planning to live in the residence hail at XYZ University. John has severe (life-threatening) food allergies and is on a VERY restricted diet. He needs meals that are not only carefully chosen but carefully prepared. The residence hall contract is typically for room-and-board, so John requests that he be allowed to work with the dining hall staff to plan out his meals on a weekly basis. This is not a reasonable accommodation because of the undue administrative bur den involved in separately planning, shopping for, and preparing meals to serve the precise needs of this individual. One could also make a case for saying that such a request is unreasonable on the grounds that it means a substantial alteration in the manner in which the meal service is provided -- the service is not in a position to provide individually selected and prepared diets for residents. It would not be unreasonable, however, to allow John Doe to live in the residence hall but not participate or be charged for the meal service and to allow him to find an alternative source/supplier for his meals. While there are many students living in the residence hall who might like to have the room- without-board option, barring bad jokes about dormitory food, the other residents are not likely to die if they do eat the standard fare! Providing individually proscribed diets is not reasonable; changing the rules to allow the individual to access the diet he needs is reasonable!
A Word About Confidentiality

The handling of information regarding someone’s disability and their status as a person with a disability is a very sensitive issue in the disability community. Generally, information regarding disability is considered highly confidential, is maintained in separate, secure files with limited access, and is shared on a need-to-know basis. In this context, need-to-know could be defined as “needing to have knowledge in order to be pre pared to take specific action.” If the individual would not do anything differently as a result of knowing the information regarding disability, then it would probably be inappropriate to share such information. These rules are drawn from statements within the ADA and Section 504 and from years of experience in trying to assure compliance with both the letter and the spirit of the laws.
In part, the concern about confidentiality stems from the fact that one is not considered a person with a disability and entitled to protection under federal law unless s/he chooses to identify as such and request that protection. This is the only federal civil rights law that acknowledges the right of the individual not to be included within the protected class. Moreover, too often in the past people with disabilities have been excluded from opportunities because someone else has decided that it is not safe for them to participate, or because someone believes they are not capable of participation, or because someone decides it will be too difficult or too expensive to have them participate. Others have been excluded out of the public’s fear of being in contact with someone with that particular disability. If people don’t know the person has a disability or the nature of that disability, such exclusion cannot occur. Hence, the emphasis on confidentiality. A good example of this concept in the area of Residence and Dining would be a student who has epilepsy but whose seizures are generally controlled with medication. While it may be necessary for residence hall personnel to be informed so that they would be prepared to assist in case of a seizure, it would be wholly inappropriate for other residents to have general knowledge of this student’s condition (with the possible exception of a roommate?).
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What if you would — or should! — do something differently as a result of knowing about the disability? The need-to-know is determined on an individual basis and may vary with circum stances or overtime. For example, Jane Smith has a learning disability. It is important that the faculty members from whom Jane takes classes know that she has a documented disability and will next x, y, and z accommodations (they don’t have a need-to-know what the disability is, but they do have the need to know there is a disability so that they can make appropriate accommodations). On the other hand, the residence hall staff have no need to know that Jane has a learning disability. It doesn’t impact on any way in their interactions with her as a resident.

If there is concern about the safety of others, the institution’s obligation to take adequate care is no less a priority than confidentiality for the per son with a disability. A concern about confidentiality and protecting the rights of persons with disabilities is no excuse for not using common sense in applying the regulations, using good sense and in good faith. This becomes an issue when dealing with the increasing population of students with HP disease. What precautions must be taken and what information is appropriate to share is as much a question of health and safety as it is of disability (confidentiality). The American College Health Association publishes some excellent materials and guidelines for use by college personnel and administrators
Determine What You Have to Offer — To ANYONE!

The first step in reviewing how appropriately your program is responding to its mandate for access under the ADA is to clarify what opportunity/program(s) you are providing. This may sound vague, but it is important to establish what it is you provide to everyone before you can establish whether you are providing equal access for the individual with the disability. It also may be come important in making decisions about the scope of modifications necessary; the law mandates that the program, when viewed in its entirety, must be equally accessible to persons with disabilities.

The opportunity generally being offered by Residence programs is to live in institutionally- sponsored or controlled living space. This may include a variety of options (for example, same gender dorms or floors, mixed living accommodations, single or double room options, newer (and fancier) housing or older — and less expensive — housing, and so on). Living in the residence ball does not mean simply occupying a space with a bed in it. If the residence hail provides recreational facilities, laundry facilities, places of social gathering, a computer room, mail service, and so on, those things are also part of the overall “opportunity” to which access must be provided. Dining programs vary with the institution and may also include options (for example, room-and-board as a single set fee, pay-as-you-go for cafeteria-style meals, a meal card purchased on an as-needed basis with food costs subtracted as the card is used over time, and so on). There are almost certainly policies and procedures in place regarding the use of these facilities and access to these programs. As a general rule policies and procedures are open for modification as needed as a form of accommodation for persons with disabilities. If changing the policy or procedure does not substantially alter the opportunity, then you had best be prepared to do so! That doesn’t mean that the policy/procedure may no longer be applied to other students, it only means that you have made the case-by-case consideration discussed below and determined that an exception is necessary in this particular circum stance so that the individual will not be inappropriately excluded from the opportunity.
As an aside, remember that the mandate for equal access is not limited to access for residents. It is equal access for people with disabilities. Thus, if you are planning an activity to be held in the residence hall which is open to non- residents, you have an obligation to serve the disability-related needs of any participants in that activity appropriately. How do you know if the people have a need for access/accommodation? ASK! When putting together publicity or invitations for institutional activities, there should always be a statement included along the lines of, “if anyone planning to attend has a disability and will need
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some accommodation in order to fully participate

Employ Case-By-Case Consideration...

in these activities, please contact ________

Eligibility Criteria/Technical Standards

The development of eligibility criteria and technical standards that are appropriate, comprehensive, and legally defensible (from an ADA standpoint) has been of great concern to administrators and service providers since the implementation of the ADA. The discussion always begins with a review of the legal concept of an “other wise qualified” person with a disability. Someone is considered to be otherwise qualified if, with or without reasonable accommodation, they meet the same standards — academic, professional, technical, and behavioral standards — as do others. Successful pursuit of, or participation in, an activity or program should be dependent on the individual with a disability meeting all the same standards established for pursuit or participation by others. That having been said, there are some caveats which must be considered in establishing such criteria or standards.
The ADA prohibits implementation of eligibility criteria (and, by extension, technical standards) which screen out, or tend to screen out, per sons with disabilities on the basis of that disability. The law does not say that technical standards cannot be applied to persons with disabilities, even if those standards involve physical requirements that may be impossible for someone with certain disabilities to meet. It simply says that the criteria/standards applied must not focus on disability or the status of having (or NOT having) a disability. For example, it would be a violation of this mandate to have as the stated requirement for participation that an individual must have “normal hearing” or “normal vision” or that the student be able to “climb stairs independently.”
The issues of eligibility criteria and technical standards do not surface often in the discussion of Residence/Dining activities, but determining who is “otherwise qualified” for requested residence hall assignments often DOES become an issue for the individual(s) charged with making decisions regarding placement. This will be discussed in more detail in a later section titled “Is sues Specific to Residence/Dining”
Simply put, never say never! As stated, one of the inherent principles of the ADA for Title II and Title II entities is that reasonable modifications must be made to policies, practices, and procedures so that they are not, in themselves, discriminatory. In other worth, if it is a rule that the institution made, it is a rule that the institution can modify — and the institution must be ready to consider whether modification is necessary to provide access and is reasonable in the specific circum stances presented.
The ADA covers such a broad group of individuals, with such varied disabilities, limitations and needs, that it was more appropriate to insist that a possibility always remain for exception than to try to detail the specific circumstances in which exception should be made. Any discussion of policy/procedure that includes the idea (through word or intent!), “we never make exceptions” is almost certainly in violation of the ADA. The law doesn’t say you must make exceptions in specific circumstances, but it does insist that consideration be given to the possibility.
For example, John Doe, who is quadriplegic, is planning to live in the residence hall next year. John needs a personal care attendant (PCA) to assist with dressing, bathing, and so on. John has hired Mark, who is a trained nursing assistant to serve as his PCA. Mark will be sharing the living space with John and paying his share of housing costs for the double room are being paid by John and the vocational rehabilitation system who supports John in his academic pursuits. Mark is planning to take a course or two each semester to further his own academic interests. The problem is, Mark is not planning to be enrolled in more than (at most) six hours of coursework each semester; the institutional policy is that only full-time students may live in the residence hall. Simple solution...make an exception!

That is the obvious answer and (in my opinion) the only legally acceptable answer, but let’s examine if it is a logical answer. Why would the institution have a rule in place that only full-time students may be in residence. Two possibilities seem most likely. Either the institution has a short-
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age of institutionally-controlled housing and thus gives first preference to full time students because not everyone who WANTS to live in the residence halls can be accommodated and/or the institution has concerns about security and has implemented this rule to increase the likelihood that the students who are in residence wilt not be endangered by the presence or activities of non-students. If the first issue — limited space in the residence halls

— is at the heart of the matter, this situation is out side the bounds of this concern. Mark’s presence in that double room could only be a violation of the intent of the policy if the space would other wise be available for use by another person who WAS a full-time student. John Doe needs to have an attendant available to him at all hours of the day and night. You could not have another student attempting to share quarters with John who was not involved with or responsible for his care (more about this issue later!). If Mark were not occupying the space, it would remain empty. Strike objection one.
If the concern is one of security, it would not be inappropriate for the institution to ask for a routine security check on Mark to make sure he did not have a criminal record. It would, however, be much more than they are doing on the rest of the residents in that same facility (I am not aware of institutions that run criminal background checks on students wanting to live in the residence hail). Thus, the institution can be reasonably assured that it has employed due diligence in providing security for all residents. Having thus established that neither of the reasons for implementing the “full- time students only” rule are necessary/applicable in this case, the ADA would say “make the exception” — and so would common sense...
AND Use Common Sense!

When you examine the request for modification or the idea of participation in your program by a student with a disability, if your immediate response is, “This makes no sense!” then there is a strong possibility that it doesn’t... and that you should be looking at why, given the rules stated above, you should be saying “no” in this circum
stance. The ADA is not grounded in the idea that a person with a disability should be allowed to do anything or pursue any option they want to because they are disabled. Rather, the law is all about making sure that individuals who are qualified and capable of doing something or pursuing options not be turned away because their disability prohibits them from doing it in the typical fashion. The process of accommodation/modification is about making sure that they have a chance to try what others have the chance to try if it is appropriate for them to do so. It is not about pretending that the disability doesn’t exist!
On the other hand, if your immediate response when confronted with a request for participation or modification is either “this is going to cost too much” or “this will be a real nuisance”, BEWARE!! You have just started down a road you don’t want to travel! With the limited exception of a modification that is shown to be an undue financial or administrative burden (as defined above) it is NOT appropriate to refuse participation because of the price of the accommodation or the possibility of extra work for you or your staff. If the individual is otherwise qualified for the opportunity, you have an obligation under Section 504 and the ADA to make it possible.
Recently someone asked about the appropriateness of requests for single rooms by students who are learning disabled (LD) or have Attention Deficit Disorders (ADD). This issue is discussed in more detail later, but suffice to say that a strong case can be made for saying that such requests are for the convenience of, or to provide an advantage to, the student and thus do not reach the “thresh old” of an accommodation request. However, the individual went on to state, “I always think of academic accommodations for LD/ADD students, not physical accommodations,. .it could get very cost and space prohibitive for more and more people to have singles on a campus.” Be careful here. Any time you start making decisions about an accommodation request on the basis of cost or institutional convenience (“space prohibitive”) instead of on the basis of philosophy, you weaken your own argument.
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A Word About Physical Facilities...

The ADA and Section 504 require that institutions of higher education be accessible to per sons with disabilities. The regulations and explanatory guidelines listing requirements for physical/ architectural access (ramps, elevators, signage, alarm systems, and soon) are lengthy and detailed. The individuals to whom this booklet is addressed will rarely have working knowledge of the full ramifications of the physical access requirements, they are not the people responsible for physical access on their campuses, and they may not have access to budgets that can be used to bring facilities into compliance. That doesn’t mean that the readers of this text are not responsible for assuring functional access to their programs.

Your role is to assure that the program or activity you are providing is accessible to every one who chooses to use it. In some cases, that simply may mean making sure that the room in which a meeting or activity is being held is accessible. In some cases, it may mean moving an activity to another, more accessible location. In some cases, it may mean being the primary impetus be hind seeing that moneys are appropriated to as sure that space being used for your activity and all the programmatic elements that go with it become fully accessible. This booklet is addressed to student services personnel in the area of residence and dining. Your mission is not to deal separately with two groups — students at the institution and students with disabilities at the institution. Students with disabilities ARE students at your institution. As you examine your facilities, remember that you have not fulfilled your stated mission until you have made your services available to all who would like to avail themselves of fl you have to offer.

Recently, I toured the residence hail facilities as part of a site visit to a southwestern institution. There had been considerable money spent on upgrading a few rooms in each of their residence halls to be available for use by students in wheelchairs. The Residence Life brochure indicated that all of the residence halls were now accessible for students with disabilities. After inspecting the most recent renovation, equipped with everything from raised desks and lowered closet
rods to a roll-in shower, we stepped out into the public area of the dorm. We were facing a bank of pay telephones, none of which was at wheelchair height. As you walked through the lobby, there were conversation pits with comfortable furniture set up in alcoves lining both sides of the area — and every one of them was accessed by going up one step. Student mailboxes had no tactile numbers to differentiate them and were accessed by combination locks (equally difficult for blind students and many students with mobility impairments). The staff proudly displayed the elevator, which has just been redone to include lowered controls, tactile and audible signals. The elevator takes you down to the laundry room area — where the dozen or more top loading washing machines are inaccessible to students in wheelchairs! It also accesses the student lounge, where the TV is not closed-captioned, and the vending machines which are neither low enough to be accessed by some wheelchair users nor equipped with tactile signage so that a blind student knows what button to push. The cafeteria had turnstile entrances through which the students passed using their ID cards for admittance (very difficult in a wheelchair!) and a notice posted on the bulletin board outside the dining area let everyone — except blind students — know what the menu was for the week. What is wrong with this picture?
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ISSUES UNIQUE

RESIDENCE

Requests for Special Room Assignments

By tradition, case law, and findings from the Office for Civil Rights, institutions have generally come to understand that students who have need of private rooms because of their disability should be granted that option. The two questions that surround this seemingly straightforward statement are (1) what payment plan should be in effect, and (2) when is a private room an accommodation and when is it a benefit for a person with a disability?
TO THE AREA OF AND DINING

too noisy or hectic for these students, they find someplace else on campus that is quieter. A good case can be made for saying that asking students with disabilities to experience the same disadvantage (of living in a bustling residence hail) experienced by all students-in-residence is not discriminatory. The institution may choose to give priority to students with learning disabilities or attention deficit disorders in being assigned to avail able single rooms, but it would not seem unreasonable to ask them to pay the full costs associated with that single room assignment.
It may seem that granting disability-related requests for single-at-double-room-rate to some individuals with disabilities and not other individuals with disabilities contradicts earlier statements in this text that suggest that all people with disabilities should receive equal treatment under the law, regardless of disability. However, the man date for equal access does not mean that all individuals must have the same things provided; rather, each should be provided with appropriate accommodations according to individual need. It is the “end” — equal access to opportunity — and not the “means” that should be the same regardless of disability.

Let’s revisit the quadriplegic student living in the residence hail. The issue of privacy for a student with a learning disability and the issue of dignity for a quadriplegic student are vastly different Have you ever watched an attendant per form catheterization for an individual who is quadriplegic? How would you like to be the student and know that your roommate — or your roommate’s friends — could show up in the middle of it? And, beyond that, how would you like to be the roommate who was not free to access the room for an hour or two every day while the quadriplegic student was getting personal attendant care. Then there is the issue of extra equipment (shower chair, motorized wheelchair, etc.) taking up what little space there is in the typical dorm room. And as the nondisabled roommate, how would you feel about having someone else (or a series of some one else’s) coming and going from your room regularly to provide attendant care. It may not be possible to have another student living in the room with the disabled student who fairly could be
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If the student would like to be in a double room but cannot/should not because of the disability (for example, a student who is quadriplegic and has need of attendant care and a great deal of extra equipment that would infringe on a roommate’s space), it is generally considered appropriate to assign the student to a single room at the double- room rate. If, in this scenario, the student chooses to have a live-in attendant, it would seem reason able to charge for the attendant’s housing costs as well. If the residence hail options include one hall with all single rooms and another with doubles and singles, and if the student with a disability chooses to live in the residence hall in which all rooms are singles, it is probably appropriate to charge the same single-room rate that other students in that facility are charged. Case-by-case consideration of the options and the requests are the only logical way to sort through the institutional responsibility in such circumstances.

What about students who could be in double rooms (no space issues or privacy issues involved) but whose medical or mental health practitioner suggests that a private room assignment is more appropriate (for example, a student with migraine headaches or one with an eating disorder). In such circumstances, the appropriate response may be to give those students priority on the single room assignment list, but expect them to pay the full living stipend for a single room.

What about students with learning disabilities or attention deficit disorders who believe they should have single rooms in order to allow them to focus their concentration for purposes of studying? There are lots of students living in the residence hail who would like to have a private room so they would not be so easily distracted. If it is

charged the other half of the double-room rate. Remember that in most of the situations in which you would grant single-at-double-room-rate assignments, the individual is in a single room as much because of the institution’s need as his/her own.
What Questions Can You Ask... and When?

In making room assignments for students with disabilities, decision makers need to know the ramifications of the student’s disability and functional levels. Will the student need attendant care? Does the individual need a roll-in shower or can he/she use standard bathing facilities? Does this blind student have a great deal of sensitive equipment used in accessing print materials that may be a consideration in room assignment because of limited room size? Does the individual with a medically-related disability need access to refrigeration for medication or have need to maintain a sterile environment of some kind? Informed decisions cannot be made without adequate information, so it is acceptable to ask questions — very specific questions, if necessary — regarding the student’s condition and need. You may wish to consult with the disability support services personnel on your campus to help you determine what questions to ask and how to evaluate the information you receive in response. The issue becomes WHEN those questions can be asked.

The law specifically forbids making pre admission inquiry regarding disability. You may not ask about someone’s status as a person with a disability before the individual has been admitted to the institution. The reason for the prohibition is clear. You may not refuse to admit someone who is otherwise qualified because he/she has a disability. If you don’t know that the individual has a disability at the time the admission decision is made, you cannot be accused of improperly using information regarding disability in making your decision.

Several years ago, a State institution got in trouble with the Office for Civil Rights because of the timing of their residence hall inquiries. This institution has very limited on-campus housing and

assigns the available space on a first-come, first- serve basis. They allow students to request housing at the same time they are applying for admission. Students who are later denied admission obviously forfeit their place on the priority listing for the residence hall. Knowing that it is important for the institution to know if a student has a disability-related need for special consideration, the application for housing included questions regarding disability and the potential need for accommodation in residence hail assignment. The Office for Civil Rights ruled that while the inquiry was logical and appropriate in the context of the decision to be made, the timing of the inquiry was a violation of the law. Since the decision regarding admission of the applicant had not yet been made, the question constituted a pre-admission inquiry, even though it was not being asked in con junction with the admissions process.
This decision was a regional OCR decision and not all regions may feel equally strongly about such issues if it can be demonstrated that the admissions process cannot be influenced in any way by information provided in the residence application process. However, it is an issue of concern that should be examined by residence hall personnel, admissions personnel, and (if necessary), the institution’s legal counsel.
Service Animals in Residence

Generally, there is little question about the appropriateness of a student who is blind having a dog guide in residence within institutional housing. By extension, then, hearing dogs and support dogs are generally accepted as appropriate to institutional housing, provided they adhere to the same standards of appropriate behavior that has traditionally been expected of dog guides. The is sue of companion animals, however, poses some interesting questions for institutions.

The definition of a service animal, as de scribed in the ADA, indicates that the animal has been trained to provide some disability-related ser vice. In recent years, companion animals have been prescribed as part of the treatment for people with a variety of disabilities; in some cases, the animal has a calming influence, provides affection, stability, or even a feeling of security. These animals,
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however, are not trained to provide some specific service, only to be present. This may put them outside the realm of “service animals” as defined by the ADA, but bring them under the realm of treatment options. Therefore, the presence of companion animals in some situations may be appropriate as part of the disability-related treatment, although not covered under the rules regarding service animals.
In addition to questions about legal standing, there is also a broader issue of purpose in discussing the presence of companion animals. Experience suggests that companion animals are pre scribed or assigned by a broad range of professionals in various health-related areas without clear indication of the activities in which the animal should engage, thus without any specific training designated. This is certainly a gray area, but the following argument may be useful to those trying to formulate an appropriate response to requests for companion animals in institutional housing:

• The animal is not a “service animal” as defined by law unless it has been trained to provide a specific disability- related service.

• A companion animal can only be recognized as such if it is part of the disability-related treatment prescribed by an appropriate professional who is caring for the individual with a disability; thus, verification of the status of “companion animal” would need to include documentation that the individual is a “person with a disability” as defined by the law and that the animal is part of the treatment plan.
• The institution is not obligated to participate in treatment but should not interfere with treatment. One appropriate response to the individual with a disability who has need of a companion animal might be to provide exception from policies which would otherwise demand that the individual live on campus, thus allowing the individual to explore alternative housing options in which the presence of the companion animal is not an issue. However, we do not interfere with other students with disabilities who are pursuing disability-related treatment while engaged in educational pursuits (see discussion of students on medication, below). Therefore, it might also be appropriate to allow a student with a disability who has a prescribed companion animal to have the animal in residence within institutional housing, under the rules established for service animals, but with the understanding that the animal is necessary in the treatment of the disability.
Nothing is ever easy!

Control and Security for Medication

Most institutions of higher education have rules in place regarding the presence and use of drugs in their residence halls. Policies that have been in place for some time may need to be re examined. While most of these policies exempt prescription medication from the prohibition on drug use, the wording of these policies was probably framed long before there were significant numbers of students with disabilities being pre scribed drugs that might have alternative (recreational?!) use, such as the Ritalin sometimes given to students with attention deficit disorders. Existing policies should be reviewed to assure that they do not unintentionally place students with disabilities in the position of violating institutional rules in the management of their disability-related condition. It may also be appropriate to (re)examine policies/procedures for security of prescription medication in use by students with disabilities in institutional housing.

Requests for Special Diet

Requests for access to special diets seem to be an increasing problem on postsecondary campuses. The student plans to live in the residence hall and wants to take advantage of the “meal plan” that comes as part of the arrangement. But the student is severely allergic to flour, or has life threatening allergies to eggs and egg products, or has a very restricted diet because of a medical condition, or there is the potential for adverse interactions between certain foods and their medication. How should such requests be handled?
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Individually. If the individual needs to make sure they avoid certain foods and thus wants access to the menus — perhaps even the ingredients — in advance, that would seem to be a reasonable request. While unusual, it is not too terribly cumbersome to manage (that is, it does not constitute an undue administrative burden). If the individual wants an individually prepared diet, you would probably be justified in refusing on the grounds that this is not a reasonable accommodation. To plan, prepare, and serve meals specially chosen or approved by a single individual is an undue administrative burden. When circumstances arise that make it impossible for students to be accommodated within the structure of the existing meal service, accommodation may be provided through allowing students a modified housing con tract or an exception to policies regarding room- and-board options. You may also want to assist students in exploring alternatives for accessing meals that meet their special dietary needs. One institution put a student in contact with the local meals-on-wheels program provided through the county health service and the student’s meals were individually prepared and delivered to the kitchen of his residence hall, so that he could eat with his classmates in the dining room. Another institution made arrangements for a student to eat his meals at the University Hospital and his individually prepared meals were created in the hospital kitchen and served to him in the hospital cafeteria as a kind of out-patient. Be creative. When you find the requested accommodation is something that is beyond your ability to provide, the conversation is only beginning!
An Important New Resource

from DAIS

Higher Education and the ADA:

Issues and Perspectives

by Jane E. Jarrow, Ph.D.

More than five years ago, Jane Jarrow “wrote the book” on the Americans with Disabilities Act (ADA) in higher education. Title-by-Title:

The ADA’s Impact on Postsecondary Education is considered a basic text on how the ADA effects

colleges and universities as they strive to meet their broad responsibilities to individuals with disabilities. Still available through the Association on Higher Education and Disability (AHEAD), this basic primer is as useful today as it was when first published in helping to explain the basic definitions and the general requirements of the ADA as they apply to higher education.
The new text, Higher Education and the ADA: Issues and Perspectives, is neither an up date nor a revision of that earlier work. Instead, it reviews the ADA from the perspective of time and experience. The text is directed both to administrators and to disability service providers in higher education. Administrators need to know how the law continues to serve as a tool to re-focus their efforts to achieve equality of opportunity for per sons with disabilities (i.e., sorting out “what we should do” from “what we need to do” from “what we had better do for our own good!! !“). Disability service providers want to know what issues they can expect to arise (if they haven’t already done so!) and how to approach the process of decision- making in order to remain true to the spirit and intent of the law, create an hospitable atmosphere, foster architectural and programmatic access, and develop policies and procedures that help their pro grams grow and flourish in spite of the increasing numbers of students demanding their attention.
This book provides broad coverage of the issues surrounding the ADA as it impacts on individuals with disabilities in higher education and on the institutional setting itself. Among the topics addressed:
ADA as civil rights legislation, developing policies and procedures to formalize your response, academic freedom, determining reasonable accommodation, temporary disability, study abroad pro grams, making informed decisions, documentation of disability, compliance authority and focus, frequently employed accommodations, defensible eligibility and technical standards — and much more!
Whether you are an administrator or a ser vice provider, if you hold any responsibility for institutional compliance to the ADA (and don’t we all?!), you need a copy of this new publication as a resource and a reference. The price of the book, including shipping/handling is $40. To order, contact DAIS at 2938 Northwest Blvd,, Columbus, OH 43221, 614/481-9451 (VIT), 614/481- 9451 (FAX), DAlSlist@aol.com (email).
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