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ADA for Non-Disability Student Service Personnel:

What Does It Mean for Me???

STUDENT ACTIVITIES/STUDENT LIFE

This booklet is all about the Americans with Disabilities Act (ADA) and how it impacts on the area of Student Life/Student Activities. The Americans with Disabilities Act did not bring many new responsibilities to the higher education community in its treatment of students with disabilities. In stead, it essentially served to highlight and rein force the provisions of Subpart E, Section 504, of the Rehabilitation Act of 1973. As it applies to higher education, Section 504 can be stated as follows:

“No otherwise qualified person with a disability in the United States shall, solely by reason of disability, be denied access to, or the benefits of, or be subjected to discrimination under any program or activity provided by any institution receiving federal financial assistance.”

Section 504 mandated equal access to opportunity for all otherwise qualified individuals regardless of their status as disabled (Note: the term “otherwise qualified” is defined in more detail later — see “Eligibility Criteria and Technical Standards”). Case law has established that a single student going to school on a Pell grant is enough to trigger the institution’s responsibilities as a federally-funded entity. Thus, public or private, almost every postsecondary institution in the country has mandated responsibilities under Section 504.

The major impact of the ADA on higher education has not been an appreciable increase in institutional responsibility to this population of students. The impact has been that a dramatically increasing number of students with disabilities now know they have a right to access and are insisting on that right. Public institutions are covered under Title II of the ADA. Private institutions are covered under Title III of the ADA.

It is important to understand that the ADA contains very few specific statements that delineate the responsibilities of postsecondary institutions. Instead, in framing the law and in pursuing compliance, the federal government has chosen to look back to the detailed specifics in Section 504 (and the 20 years of compliance history and case law that surround it) to establish the expectations and obligations of higher education to students with disabilities.

The ADA is a Civil Rights Statute.

The ADA is a civil rights statute — nothing more and nothing less. It promises protection from discrimination on the basis of disability. It promises equal access to opportunities for persons with disabilities. That is all it promises!

• It does not promise affirmative action for per sons with disabilities. There is no requirement that someone with a disability receive preferential consideration over equally qualified candidates for participation in a given activity.

• It does not promise that programs and services will be designed to meet the needs of persons with disabilities. It does promise equal access to the same programs and services that are created for others.

• It does not promise that existing rules will be waived or that accommodations will be provided. It promises that people with disabilities will not be excluded from opportunities available to people without disabilities solely because of their disability. If the rules need to be changed or some accommodation must be provided in order for per sons with disabilities to have equal access, then those actions must be taken.

Reasonable Modifications.

The ADA mandates that institutions (and programs within institutions) must make reason able modifications to policies, practices and procedures so that those policies, practices, or procedures do not become the basis for excluding a qualified person with a disability. Generally speaking, if it is a rule the institution (or, in this case, the program) made, it is a rule the institution/program can modify, and it must consider modifying such a rule if doing so would be reasonable and would allow access that would otherwise be denied to an individual with a disability. The key word here is “reasonable.” Over the years we have learned that it is easier to define what is not reasonable and to assume that if the requested modification doesn’t fit the profile of an unreasonable accommodation, then it should be seriously considered.

It is NOT reasonable if making a specific modification or having an individual involved in an activity poses a direct threat to the health or safety of others.

It is important to understand that the direct threat must be real and not the result of generalized safety concerns (the actual wording from the guidelines indicates that to establish “direct threat” there must be substantial risk of significant harm). Moreover, under Titles II and III of the ADA, the risk must be to others — the individual has the right to choose to assume the risk to herself/him self to the same extent as do other students. If the Cross-Country Ski Club is planning a weekend outing to make the most of the first big snowfall and you believe that the trip may be too strenuous for the student with carpal tunnel syndrome, you may voice your concerns, but you cannot forbid their participation. If the Explorer’s Club is planning a hike through wilderness country which en tails scaling some sheer cliffs during which time the participants will be roped together for safety and a student with a head injury who is hemiplegics wants to participate, it n be appropriate to say “no” — but the refusal should be on the basis of the student’s inability to participate without being a hazard to others, rather than because YOU have decided it is not safe for the student to put himself/ herself in that position. Be careful about applying a different “standard of care” for a student with a disability than you do for others. For example, the team physician at a four-year institution ruled a student ineligible for intercollegiate competition on the soccer team because the student was blind in one eye. The physician suggested that since the student was already blind in one eye, to allow her to jeopardize the vision in her other eye by participating in team sports was too great a risk. Let’s be realistic. There is no reason to believe that a blow to the head is more likely to knock out vision in one eye than in both eyes; if there were equal concern being exercised for the safety of the vision of students wanting to participate, the physical wouldn’t approve ANY of them to play. But he approved other students to take the risk if they chose while deciding that the same risk was too much of a risk for this student. Too often, in the past, people with disabilities have been excluded from participation or inclusion because someone else has decided that they shouldn’t, or wouldn’t want to, participate because of the physical task involved.

In reality, the issues of safe participation in physical activity are of concern less than the issues of general safety and appropriateness — the student with epilepsy and recent seizure activity participating in an activity that puts them some distance away from the nearest medical care or the student with a recent history of psychological disability who wants to go to Europe for a Study Abroad program, several thousand miles away from the therapist who is still being seen twice weekly. It often comes down to a question of the student’s ability to be independent and self-sufficient. If that independence can be assured through the availability of appropriate support measures (such as a personal care attendant), the student has a right to participate with those supports in place — but you can’t fit an emergency room into the back of the bus and you can’t carry a psychiatrist in your suitcase! Remember, though, that the decision to deny participation typically should be based on pre-determined essential skills/abilities and must be applied equally. You may not disallow the participation of someone with a known history of psychological disability who is seeing a counselor unless you ask ALL participants about their current need for ongoing contact with medical or psychological support professionals. This issue of safety will be raised again in the discussion of confidentiality, below.

It is NOT reasonable if making the modification means making a substantial change in an essential element of the curriculum.

It is the institution’s responsibility to demonstrate BOTH that is a substantial change AND that it is an essential element in this student’s curriculum. It is under this category that a discussion of prerequisite courses or course substitutions for required courses would be entertained. This is a category of “not reasonable” that pertains specifically to the academic activities of the institution.

It is NOT reasonable if making the modification means making a substantial alteration in the manner in which the program/service is provided.

This harkens back to the civil rights/equal access nature of the law. The ADA does not require institutions to create programs that are specifically designed for persons with disabilities - only to provide persons with disabilities access to the programs and services it provides to all students. If the requested modification substantially alters the delivery, focus, or method of participation in the program, then it would probably not be seen as reasonable. It is not necessary for a student club/organization to forego an activity because not all students can participate (such as a hike through difficult terrain to explore the caves in the local state park — caves which are inaccessible to those in wheelchairs). However, a student in a wheelchair who wants to attend the weekend outing to take part in the campout and camaraderie that accompany the hike does have a right to participate in those pieces of the experience that are accessible. Remember, too, that making an accommodation does not necessarily entail making a substantial alteration in the manner of providing a program — the rental of accessible ground transportation instead of a standard (non-accessible) school bus for travel on a student government-sponsored trip is NOT considered unreasonable. Creating a wheelchair basketball league so students in chairs can participate in intramural sports is not required (although it would be great!), but making the weight training room accessible to folks who want to make use of it is reasonable.

Finally, it is NOT reasonable if making the modification creates an undue financial or administrative burden. HOWEVER...

Title II of the ADA (which would encompass all public postsecondary institutions) indicates that a modification is not reasonable if it is an un due financial burden but indicates that when examining the cost of provision for auxiliary aids and services the government will be looking at the total resources available in the situation. In other words, it will not be the budget of the Student Government, or the Student Affairs division, or State University that is evaluated, but the budget of the State of ________ against which the yard stick of “undue financial burden” will be measured.

In 20 years of case law and findings under Section 504 (which includes public and private institutions), the federal government has never al lowed an institution of higher education to refuse to provide auxiliary aids or services solely on the basis of cost NEVER.

Typically, the only time undue financial burden is successfully offered as a defense is in the context of making structural changes to facilities — building ramps, installing elevators, knocking out walls, and so on. Since the law clearly allows for compliance to be effected by moving activities to facilities that fully accessible, there is no need to rely on architectural changes as a means of assuring programmatic access. Unless the modification needed to allow participation is dependent on such structural adaptations, cost is not likely to be recognized as a reason for denying participation. The possibility of undue administrative burden may be a legitimate reason for denying access. Be careful, however, that you are talking about a burden, and not an inconvenience!

If the activities in question are clearly sponsored by the institution (such as Study Abroad pro grams, Student Union activities, Student Government programs), the obligation for the institution to provide reasonable accommodation despite cost has been demonstrated repeatedly. Section 504 and, by extension, the ADA do not apply only to academic activities but to 4 activities and pro grams of the institution. The issue of undue financial burden and coverage of the law for fraternities/sororities and other student groups that do not receive institutional support will be discussed in more detail in the section entitled “Issues Specific to Student Activities/Student Life.”

A Word About Confidentiality.

The handling of information regarding someone’s disability and their status as a person with a disability is a very sensitive issue in the disability community. Generally, information regarding disability is considered highly confidential, is maintained in separate, secure files with limited access, and is shared on a need-to-know basis. In this context, need-to-know is defined as “needing to have knowledge in order to be prepared to take specific action.” If the individual would not do anything differently as a result of knowing the in formation regarding disability, then it would probably be inappropriate to share such information. These rules are drawn from statements within the ADA and Section 504 and from years of experience in trying to assure compliance with both the letter and the spirit of the laws.

In part, the concern about confidentiality stems from the fact that one is not considered a person with a disability and entitled to protection under federal law unless s/he chooses to identify as such and request that protection. This is the only federal civil rights law that acknowledges the right of the individual not to be included within the protected class. Moreover, too often in the past people with disabilities have been excluded from opportunities because someone else has decided that it is not safe for them to participate, or because someone believes they are not capable of participation, or because someone decides it will

be too difficult or too expensive to have them participate. Others have been excluded out of the public’s fear of being in contact with someone with that particular disability. If people don’t know the person has a disability or the nature of that disability, such exclusion cannot occur. Hence, the emphasis on confidentiality.

Generally speaking, the only reason to ask about someone’s disability in the context of student activities is if there may be some accommodation necessary in order for an individual to fully participate (for example, accessible transportation, sign language interpreters, or material in alternate media such as Braille or audiotape). In most cases, the existence of an invisible disability (for example, a learning disability, an attention deficit disorder, or a chronic health impairment) would not be pertinent to your contact with that student and thus you should not be making inquiries about the existence or nature of such impairments. Perhaps an actual example, drawn from the world of employment, may be instructive...

A few years ago, the Equal Employment Opportunity Commission (which oversees the Title I, Employment, compliance for the ADA) was asked for some technical assistance as to the appropriate course of action by an employer for an individual with a disability. In this case, the employee was HIV+ (the fact that the employer had discovered this information in an unusual fashion and not as the direct result of disclosure by the employee was irrelevant to the question asked). The employer wanted to know if it were permissible to notify safety personnel of this individual’s HIV+ status so that if there were any kind of emergency that required first aid, those personnel would be forewarned of the precautions that should be taken. The EEOC was very firm and very quick in its response. They said (paraphrase), “ Absolutely not! You may not notify safety personnel of this individual’s HIV+ status because they have no need to know. They should not be doing anything differently because of that information. The fact that you know that this individual is HIV+ does not tell you anything about the status of the dozens of other employees working side by side in the set ting. Thus, if there is a need to provide first aid for anyone universal safety precautions should be taken. Since the safety personnel would do that anyway, knowing about this individual does not alter their actions.” If it is not necessary to do any thing differently based on knowledge of a health- related condition, a history of psychological problems, or academic problems as the result of a learning disability, then DON’T ask the question and DON’T share any such information with anyone else.

What if you would — or should! — do something differently as a result of knowing about the disability? The need-to-know is determined on an individual basis and may vary with circum stances or overtime. More importantly, if there is concern about the safety of others, the institution’s obligation to take adequate care is no less a priority than confidentiality for the person with a disability. A concern about confidentiality and protecting the rights of persons with disabilities is no excuse for not using common sense in applying the regulations, using good sense and acting in good faith. It is also possible, in some cases, to prepare folks appropriately for life safety/emergency situations without violating the confidentiality of the person with a disability. For example, if you are planning an off-campus activity and you know one of the participants has epilepsy and is seizure-prone, you can review emergency response procedures with the leaders of the group without naming a specific individual for whom you may have concern.

Determine What You Have to Offer — To ANYONE!

The first step in reviewing how appropriately your program is responding to its mandate for access under the ADA is to clarify what opportunity/program(s) you are providing. This may sound vague, but it is important to establish what it is you provide to everyone before you can establish whether you are providing equal access for the individual with a disability. It also may be come important in making decisions about the scope of modifications necessary; the law mandates that the program, when viewed in its entirety, must

be equally accessible to persons with disabilities. For example, perhaps you provide opportunities for student leadership (through participation in student government), intramural athletics, social activities, student clubs and organizations, and community service. As noted above, not every opportunity in every facet of your program need be equally available to everyone, if the lack of access is a function of the activity rather than lack of accommodation (such as the availability of comparable athletic activities for wheelchair users or the community service project of cleaning up a local playground by picking up trash and pulling weeds which may be inappropriate for a blind student). However, if all of the opportunities in a given category of activities are inaccessible to students with disabilities or a group of students with disabilities, it may be time to re-assess your commitment to your institutional mandate and open up new options in such areas to provide such opportunities for all students. For example, it is not necessarily a problem if some of the recreational activities/ outlets you provide for students are not accessible to someone in a wheelchair. But if none of the recreational activities/outlets you provide for students are accessible to someone in a wheelchair, you have a problem.

How do you know if someone planning to participate has a need for access? ASK! When putting together publicity or invitations for institutional activities, there should always be a statement included along the lines of, “if anyone planning to attend has a disability and will need some accommodation in order to fully participate in these activities, please contact ________.

Eligibility Criteria/Technical Standards.

The development of eligibility criteria and technical standards that are appropriate, comprehensive, and legally defensible (from an ADA standpoint) has been of great concern to administrators and service providers since the implementation of the ADA. The discussion always begins with a review of the legal concept of an “other wise qualified” person with a disability. Someone is considered to be otherwise qualified if, with or without reasonable accommodation, they meet the same standards — academic, professional, technical, and behavioral standards— as do others. Successful pursuit of, or participation in, an activity or program should be dependent on the individual with a disability meeting all the same standards established for pursuit or participation by others. That having been said, there are some caveats which must be considered in establishing such criteria or standards.

The ADA prohibits implementation of eligibility criteria (and, by extension, technical standards) which screen out, or tend to screen out, per sons with disabilities on the basis of that disability. The law does not say that technical standards cannot be applied to persons with disabilities, even if those standards involve physical requirements that may be impossible for someone with certain disabilities to meet. It simply says that the criteria/standards applied must not focus on disability or the status of having (or NOT having) a disability. It would be a violation of the law to have as the stated requirement for participation that an individual must have “normal hearing” or “normal vision.” It would NOT be a violation to insist that an individual “be able to read print as small as 6 pt. type in low light conditions” if the student wanted to participate in a scuba diving class.

If the task involved or the experience in which the student will engage requires certain physical abilities for safe participation, it may be appropriate to state those from the beginning and screen out individuals who cannot meet those requirements. However, to do such screening one would need to examine every (potential) participant’s abilities in these areas, and not simply make assumptions about a student with a disability. For example, you may require students planning to participate in strenuous aerobics classes to submit medical clearance — but you may j demand medical clearance only from those individuals who have known disabilities.

It may be well for student activities professionals to make a distinction between a student being “eligible” for participation and being “qualified” for participation. “Qualified” speaks to the requisite skills and abilities that must be proven or demonstrated in order to make active participation safe and/or appropriate. “Eligibility,” in this con text, suggests some arbitrary rules or requirements that are established to decide who will be allowed to participate if qualified. Such rules and regulations are clearly subject to evaluation and possible modification if the typical criteria would be discriminatory on the basis of disability. The most obvious example is the issue of full-time status. It is not uncommon for students participation in a given activity be dependent on their status as “full- time students” (this is frequently a requirement for holding office or leadership roles in various student activities including student government). Students with disabilities may have a variety of legitimate disability-related reasons for needing to take a less (lower) than typical course load. The institution has the authority to declare such students to be “full-time students” with this lower course load and to bestow upon them all the privileges attached to such status — including full participation in student activities.

Employ Case-By-Case Consideration...

Simply put, never say never! As stated, one of the inherent principles of the ADA for Title II and Title III entities is that reasonable modifications must be made to policies, practices, and procedures so that they are not, in themselves, discriminatory. In other words, if it is a rule the institution made, it is a rule the institution can modify and the institution must be ready to consider whether modification is necessary to provide access and is reasonable in the specific circumstances presented.

The ADA covers such a broad group of individuals, with such varied disabilities, limitations and needs, that it was more appropriate to insist that a possibility always remain for exception than to try to detail the specific circumstances in which exception should be made. Any discussion of policy/procedure that includes the idea (through word or intent!), “we never make exceptions” is almost certainly in violation of the ADA. The law doesn’t say you must make exceptions in specific circumstances, but it does insist that consideration be given to the possibility.

AND Use Common Sense!

When you examine the request for modification or the idea of participation in your program by a student with a disability, if your immediate response is, “This makes no sense!” then there is a strong possibility that it doesn’t.., and that you should be looking at why, given the rules stated above, you should be saying “no” in this circum stance. The ADA is not grounded in the idea that a person with a disability should be allowed to do anything or pursue any option they want to because they are disabled. Rather, the law is all about making sure that individuals who are qualified and capable of doing something or pursuing options not be turned away because their disability prohibits them from doing it in the typical fashion. The process of accommodation/modification is about making sure that they have a chance to try what others have the chance to try if it is appropriate for them to do so. It is not about pretending that the disability doesn’t exist!

On the other hand, if your immediate response when confronted with a request for participation or modification is either “this is going to cost too much” or “this will be a real nuisance”, BEWARE!!! You have just started down a road you don’t want to travel! With the limited exception of a modification that is shown to be an undue financial or administrative burden (as defined above) it is NOT appropriate to refuse participation because of the price of the accommodation or the possibility of extra work for you or your staff. If the individual is otherwise qualified to participate, you have an obligation under Section 504 and the ADA to make it possible.

A Word About Physical Facilities...

The ADA and Section 504 require that institutions of higher education be accessible to per sons with disabilities. The regulations and explanatory guidelines listing requirements for physical/ architectural access (ramps, elevators, signage, alarm systems, and so on) are lengthy and detailed. The individuals to whom this booklet is addressed will rarely have working knowledge of the full ramifications of the physical access requirements,  they are not the people responsible for physical access on their campuses, and they do not have access to budgets that can be used to bring facilities into compliance. That doesn’t mean that the readers of this text are not responsible for assuring physical access to their programs.

Your role is to assure that the program or activity you are providing is accessible to every one who chooses to use it. In some cases, that simply may mean making sure that the room in which a meeting or activity is being held is accessible. In some cases, it may mean moving an activity to another, more accessible location. In some cases, it may mean being the primary impetus be hind seeing that moneys are appropriated to as sure that space being used for your activity or pro gram becomes fully accessible. This booklet is addressed to student services personnel in the area of student activities/student life. Your mission is not to deal separately with two groups — students at the institution and students with disabilities to the institution. Students with disabilities ARE Students at your institution. As you examine the facilities in which your activities or program are con ducted, remember that you have not fulfilled your stated mission until you have made your services available to all who would like to avail themselves of what you have to offer. If that means making a little noise along the way, so be it!

For information about other publications and resources available from DAIS, contact:

Jane E. Jarrow, Ph.D.

President

Disability Access Information

2938 Northwest Boulevard

Columbus, OH 43221-0 192

614-481-9450 (V/T)

614-481-9451 (FAX)

JaneJanow@aoLcom -- or --

DAISlist @aol .com

ISSUES SPECIFIC TO STUDENT LIFE/STUDENT ACTIVITIES.

Who Pays For Accommodations?

This question is asked every time there is discussion of accommodations. In the case of student activities/student life, as in other instances within higher education, the answer is, “It depends on institutional policy.” It is the institution that has responsibility for seeing that the student has equal access. It is the institution that will find it self under scrutiny from the Office For Civil Rights or the courts if equal access (through accommodation) is not provided. Each institution must make its own decisions regarding who will discharge its responsibility in this regard, and the federal government doesn’t care who makes the arrangements or from what line-item the money is drawn, so long as the accommodations is in place, as needed and appropriately requested, by the person with a disability.

Some institutions have developed a one stop shopping approach to the problem. The institution assigns a pot of money to be used in covering accommodation costs to be administered by a single entity within that institution — often the office that serves students with disabilities on an on-going basis. That office is also charged with making the arrangements for provision of accommodations in any and all settings associated with the institution’s programs and activities. There are two very practical advantages to such a system. The availability of “one-stop-shopping” to access necessary auxiliary services makes it easier for consumers with disabilities in any subgroup within the campus community to find their way to the appropriate source of assistance in a timely fashion. Moreover, the office that regularly arranges accommodations for students who with disabilities is most likely to have ready knowledge of the questions to be asked and the mechanisms that may be employed in assuring appropriate accommodations in a variety of situations. However, depending on the size and complexity of the administrative structure within the institution, this system may be unworkable on some campuses. There is no “one right method” for making such arrangements.

Whatever system is workable within the institutional environment is acceptable, so long as it gets the job done!

There are alternatives to the single-source arrangement. Some institutions assign responsibility for student/classroom-related activities to the office serving students with disabilities and ALL other requests go through an ADA coordinator or to the individual unit that is sponsoring/arranging the activity. This last alternative is fraught with problems. Several years ago I visited a campus that had adopted such a policy — any accommodations needed in the classroom were the responsibility of the disability services office and any thing that occurred outside the classroom needed to be provided by the individual unit planning the activity. In my closing interview with the Provost, I suggested the following scenario:

“I am the swimming coach for this institution. I am recruiting high school athletes for next season. I have a top prospect — top in his event for the last two years at the State finals. He is deaf I recruit this athlete, either my team or the athletic department is going to be asked to pay for interpreters for this student for all practices, for away trips to swim meets, and so on. We don’t have any money available in our bud get for that — we barely have enough to buy water softener for the team’s towels. I can’t afford to recruit this kid. I’ll pass him by and look at the next prospect on my list.”

My question to the Provost was, “what just happened here?” He turned pale and replied, “The coach just discriminated against that student on the basis of his disability.” My response was, “You are almost right. This institution has just discriminated against that student on the basis of his disability.”

Experience indicates that any time the financial responsibility for payment of accommodations is forced back down the line to individual units, the likelihood that individuals with disabilities will be discouraged from participating, or denied access to accommodation, increases dramatically. This may be the result of conscious decision or the unintended consequence of misunderstanding on the part of personnel involved. Institutions would do well to examine both their cur rent policies regarding arrangements for interpreter services and their monitoring system of the adequacy/appropriateness of such policies in order to assure compliance with both the spirit and the letter of the law.

IF the decision is that the cost of accommodations for student activities is expected to be covered from the fees collected in conjunction with the offering of those activities, it would be logical to consider building a fund to be used in funding accommodations throughout your program, rather than trying to fund accommodations for an individual activity solely through the funds generated by that activity. In other words, consider raising the price of participation for ALL off-campus trips for ALL students by $1.00 (or whatever amount you need). Earmark that money to be kept in a separate account and to be used for accommodations as needed (for instance, for the one trip on which a student in a wheelchair chooses to accompany you and thus a wheelchair accessible vehicle must be rented). If you choose to use this mechanism for building a “departmental accommodations pool”, make sure it is set up with the institution in such a way that the money can be carried over from one budget year to the next. You may go some time without needing to provide accommodations and then have need to fund a lot all of a sudden because of the active participation in campus life by a particular student with a disability. Remember, too, that while the cost of accommodations can be passed back to the full group of participants, it cannot be assigned in whole or, for that matter, to any greater degree, to those who need those accommodations. In other words, you cannot ask the wheelchair user to pay more for transportation on an off-campus trip than you ask of others be cause his/her participation will mean additional cost to you.

Study Abroad Programs.

There has been much talk and little resolution to questions of institutional responsibility for students with disabilities participating in Study Abroad programs. There are a few things that we do know, a few things that we can comfortably assume and a number of issues that have not yet been tested sufficiently to give us clear direction.

We Do Know That..

We do know that Section 504 and the ADA refer to any qualified person with a disability “in the United States.” Protection is not dependent upon citizenship (that is, individuals with disabilities who are not US citizens but are within US borders are included in the coverage).

We do know that programs providing opportunities for international study sponsored by institutions operating within US borders may not exclude a person with a disability from participation solely on the basis of disability; however, an individual with a disability would need to meet the same qualifications and eligibility criteria established for participation for any other student (ranging from GPA restrictions to the ability to perform necessary physical tasks such as those that might be involved in an archeological dig).

We do know that institutions offering study abroad programs do not have control or authority over the physical access features of the sites and settings incorporated in such programs. The institution cannot guarantee that all study abroad opportunities will offer the same level of accessibility that a student could expect on campus in the US, and institutions are obligated to forego certain options or opportunities as part of the de sign of study abroad programs because of the lack of accessibility in the host country.

We Can Comfortably Assume That..

We can comfortably assume that institutions offering study abroad programs are responsible for making every effort to try to facilitate participation by a student with a disability despite problems in access from the host site. For ex ample, if a student who used a wheelchair wanted to attend a study abroad program at a European institution whose classroom facilities were essentially accessible but whose residence halls were not, the sponsoring institution could reasonably be expected to work with the student to identify alternative housing that j accessible and that would allow the student to participate in the educational activities.

We can comfortably assume that programmatic aspects of access that can reasonably be pro vided should be provided. It may be that the sponsoring institution provides access from its “home base” (such as the institution that provided text books in alternate media for the student who was blind and studying in South America — she shipped the books home, they created the alternate media, and sent them back to her express mail). It may be that the sponsoring institution provides programmatic access by arranging with the host institution for appropriate support all accommodation to be provided (such as the institution that arranged with the Director of the International Students pro gram at the host institution to provide extended time in a proctored setting for testing a student with a learning disability).

We Really Aren’t Sure..

We really aren’t sure what the responsibilities are to sponsoring institutions in providing accommodations that may be seen as an undue financial or administrative burden (and, thus, not reasonable accommodations). Sign language interpreters are the classic example. Since the sign language typically employed in the US is different from the sign language systems developed in other countries/languages, it may not be possible to simply arrange for a sign language interpreter in the host country to be available for a deaf student involved in a study abroad program. That leaves the possibility of a sign language interpreter traveling with the US student to a foreign country for some extended period of time. Certainly, there are legal ramifications for the institution in being responsible for someone traveling on institutional business who may not be an institutional employee (many institutions use contract interpreters rather than staff interpreters). There may certainly be difficulties in finding an interpreter who is willing to take on such an assignment. Moreover, if interpreters in this country insist that team interpreting is necessary for the provision of quality service then is it necessary to identify TWO interpreters prepared to take on such an assignment? There are potentially substantial costs involved in paying for an interpreter with a great deal of “down time” — time that the interpreter is not interpreting but is still away from home base and thus un able to accept other assignments (an extension of the “travel time” charged by most contract interpreters). If the student is planning to study in a non-English speaking country, then the interpreter(s) found for this assignment would al most have to be as fluent in the language of the host country as is the student. At what point do these overlapping issues become so burdensome as to constitute an unreasonable accommodation?

The only specific finding in this area is more confusing than helpful in providing direction. In a Letter of Finding from the Region V Office for Civil Rights in 1990, the College of St. Scholastica in Minnesota was ordered to send an interpreter with a deaf student for her study abroad program (3 NDLR 196; Complaint No. 05-92- 2095). There were a number of complicating issues in this case including the fact that the study program was to be in Ireland so there were no language/translation barriers to be dealt with, and the fact that the focus of the Letter of Finding was on the institution’s categorical refusal to consider an interpreter on the basis of cost, rather than indicating that the institution had a clear obligation to provide that particular accommodation under the circumstances. While it is not clear whether this decision is legally binding on other institutions and programs, it is the only finding generally known to be on record. In a recent article on the subject in the Chronicle of Higher Education, administrators at several major institutions indicated that they would evaluate requests as they came along but that they had no desire to be the next test case!

There are two resources that may be helpful to personnel who are trying to make appropriate arrangements and decisions for students with disabilities interested in study abroad programs. The first is Mobility International USA, a not-for-profit organization working to foster opportunities for international exchange for persons with disabilities. The organization can be reached at P0 Box 10767, Eugene, OR 97440,541-343-1284 (VI T), 541-343-6812 (FAX), E-mail: info@miusa.org, or at http://www.miusa.org/, their website. The other group is “No Barriers to Study.” This group of postsecondary professionals began more than 10 years ago as a consortium of universities in Central Pennsylvania who were interested in fostering participation of students with disabilities in Study Abroad Programs. The individuals and institutions involved have pooled their resources to share information about students with disabilities going abroad and about the issues of students with disabilities coming to the United States to study. While they exist primarily to assist each other in enhancing opportunities for their own students, the group is willing to share their experience with others who have similar goals. The Chairperson for the 1997-98 school year is Brenda Hameister, Penn State University, 813-865-2505 (V/T). There is discussion underway of the establishment of a website through Lockhaven University of Pennsylvania, one of the original participants.

Fraternities, Sororities, and Student Organizations.

What the ADA portends for fraternities, sororities, and student organizations is, for the most part, unexplored territory. While institutions have established policies or procedures in some in stances, there have been no celebrated cases dealing with relative responsibilities in this area and so all is open to interpretation and speculation — It is possible that fraternities and sororities are considered private social clubs under the ADA and thus largely exempted from the Title III requirements.

— It is possible that while fraternities and sororities may be exempt from compliance in their ongoing internal activities, when they sponsor an all-school activity (a dance, a party, a speaker), that activity comes under the rules regarding Title III for a “place of public accommodation.”

— While postsecondary institutions are not likely to be able to make a case for undue financial burden in providing auxiliary aids and services, a Greek house might be able to make that case depending upon the cost of the accommodation and the resources of the fraternity/sorority.

— It is possible that institutional oversight or involvement with fraternities and sororities (such as an institutionally paid staff overseeing Greek Affairs or, in some cases, institutionally-owned housing rented by fraternities and sororities) may obligate the institution to some level of involvement in assuring access to Greek life and may obligate the Greek houses for additional access to their activities

— Institutionally-sponsored activities such as Student Government or those promoted by the Student Activities Board and funded by the institution would be subject to the requirements of what ever section of the ADA is pertinent to that institution (Title II or Title III). However, no one is quite sure of the extent of, and responsibility for, ADA compliance for groups that have no institutional sponsorship or funding but meet within institutional space and are primarily or exclusively for students..

In the end, the most appropriate practical response to these issues may be to fall back on the philosophical issues that drove the passage and implementation of the ADA. Whether or not full participation by all interested and qualified students is legally required under the law may be open to discussion, but everyone agrees it is right thing to do. Our society’s emphasis on human rights and human dignity suggests that people be acknowledged for their abilities and respected for their contributions — current and future! Make a good faith effort to see that students with disabilities are treated, as much as possible, just as any other Students and you will have fulfilled the spirit of the law and (very possibly) the letter of the law as well.

An Important New Resource from DAIS.

Higher Education and the ADA: issues and Perspectives.

by Jane E. Jarrow, Ph.D..

More than five years ago, Jane Jarrow “wrote the book” on the Americans with Disabilities Act (ADA) in higher education. Title-by-Title: The ADA’s Impact on Postsecondary Education is considered a basic text on how the ADA effects colleges and universities as they strive to meet their broad responsibilities to individuals with disabilities. Still available through the Association on Higher Education and Disability (AHEAD), this basic primer is as useful today as it was when first published in helping to explain the basic definitions and the general requirements of the ADA as they apply to higher education.

The new text, Higher Education and the ADA: Issues and Perspectives, is neither an update nor a revision of that earlier work. Instead, it reviews the ADA from the perspective of time and experience. The text is directed both to administrators and to disability service providers in higher education. Administrators need to know how the law continues to serve as a tool to re-focus their efforts to achieve equality of opportunity for persons with disabilities (i.e., sorting out “what we should do” from “what we need to do” from “what we had better do for our own good!! !“). Disability service providers want to know what issues they can expect to arise (if they haven’t already done so!) and how to approach the process of decision-making in order to remain true to the spirit and intent of the law, create an hospitable atmosphere, foster architectural and programmatic access, and develop policies and procedures that help their programs grow and flourish in spite of the increasing numbers of students demanding their attention.

This book provides broad coverage of the issues surrounding the ADA as it impacts on individuals with disabilities in higher education and on the institutional setting itself. Among the topics addressed:

ADA as civil rights legislation, developing policies and procedures to formalize your response, academic freedom, determining reasonable accommodation, temporary disability, study abroad programs, making informed decisions, documentation of disability, compliance authority and focus, frequently employed accommodations, defensible eligibility and technical standards — and much more!

Whether you are an administrator or a service provider, if you hold any responsibility for institutional compliance to the ADA (and don’t we all?!), you need a copy of this new publication as a resource and a reference. The price of the book, including shipping/handling is $40. To order, contact DAIS at 2938 Northwest Blvd,, Columbus, OH 43221, 614/481-9451 (V/T), 614/481-9451 (FAX), DAISlist@aol.com (email).

