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I.  IntroductionItc  \l 1 ".  Introduction"


Just over twenty years ago, Professor Marjorie Shultz introduced the intent test as a means to determine parentage of children conceived via assisted reproductive technologies (ART).
  According to Professor Shultz, the person(s) that intended, at the outset, to bring the child into the world and take on all the responsibilities of raising the child should be granted the status of legal parent(s) of children conceived via ART.
  Only three years later, the California Court of Appeals applied the intent test in Johnson v. Calvert.
  In that case, both the surrogate that gestated the child and the woman that provided the egg wanted to be the child’s legal mother.
  The court held that the genetic mother was the legal mother because she was the woman who, when the child was conceived, intended to raise the child.
 Since then, although the intent test has been incorporated into most of the progressive legislation addressing parentage and ART,
 a clear consensus has yet to form among judges as to the best test for determining parentage of children conceived via ART.
 


When a child is conceived via sexual reproduction, the determination of legal parentage is relatively clear under state statutes.  In every state, the genetic mother, as evidenced by giving birth to the child, is the legal mother.
   State statutes also seek to identify the genetic, legal father quickly via a series of presumptions.
    For example, in the case of surrogacy, the gestational mother does not intend to raise the child and does not want to be the child’s legal mother.  Similarly, in the case of alternative
 insemination, the man who provides the sperm often does not intend to raise the child and does not want to be the legal father.  When a child is conceived via ART, however, the traditional state statutes determining parentage do not vest legal parentage in the person(s) who plan to take the child home and raise the child as their own.  For example, with the use of ART, up to five individuals can be directly involved in the creation and conception of a child: 1) the sperm provider; 2) the egg provider; 3) the gestating mother; 4) the intended mother; and 5) the intended co-parent, often a father.
  When a child is conceived via sexual reproduction, all of these roles are performed by only two people – one man and one woman – making determination of parentage relatively easy.  The separation of parentage roles that occurs when a child is conceived via ART has led courts to develop and apply a myriad of tests, or approaches, to determine legal parentage.  


On Westlaw, there are 213 published cases in which courts have determined legal parentage of children conceived via ART.
  These courts determined legal parentage in one of five ways: 1
) by considering the best interests of the child ; 2) genetics ; 3) the intent test ; 4) based on public policy ; and 5) by applying a state statute.  
For the purposes of this article, we conducted an empirical analysis of all of these cases to determine what test courts typically applied in ART cases and to what result.  Although all of these tests are used by courts, in the majority of cases the intended parents are granted the status of legal parentage.  This information will be relevant for any just making a parentage determination in the future as well as any legislature drafting statutes regarding ART.  


Part II of this article defines the various tests used by courts to determine parentage in ART cases. Part III describes the methodology used to identify the cases used in the study and how those cases were coded and analyzed. Part IV presents the data noting which aspects of the cases were statistically relevant to the courts’ determinations.  Finally, Part V comments on the results of the analysis noting that in 70% of the cases the intended parents are determined to be the legal parents of children conceived via ART.

II.   Judicial Approaches to Establishing Parentage in ART Cases

The purpose of this study is two-fold: first, is to determine on what basis courts decide ART parentage cases; and second, to determine whether the result of those cases would have been the same had the intent test been applied. In addition to these two core hypotheses, this study sought to identify which factual aspects of a case, if any, were statistically significant relative to the approach used. The preliminary step in our evaluation was determining that the courts use five tests when determining ART parentage.
 This part of the article defines each of the five approaches: statutory, public policy, best interest of the child, genetics, and intent.  


In the 213 published cases in which courts determined parentage of children conceived via ART, the judge utilized one of five approaches: 1) Best interests of the child; 2) Genetics; 3) Intent test; 4) Public Policy; and 5) State Statute.  Each of these approaches is describes below.


1.  Determining Parentage by Applying a State Statute


The statutory approach bases a parentage determination on legislation adopted in the state in which the case is adjudicated.  Although some states have adopted statutes dealing with ART parentage, the majority of states do not have statutes explicitly addressing parentage determinations involving ART.
  As a result, courts have applied statutes in ART cases in three different circumstances: (1) the court simply applies an ART statute that is directly on point; (2) the court applies an ART statute to a factual situation not contemplated by the statute; or (3) the court applies by analogy a non-ART statute.  

The first variation of the statutory approach is straightforward, and the court merely applies a statute according to its terms.
  The most common ART statute deals with artificial insemination. Every state has a statute that vests the husband of a birth mother with legal parentage, even if the husband’s sperm was not used.
 A few states have clear legislation governing parentage determinations for other modes of ART beyond artificial insemination.
  Illinois, for example, has enacted the Gestational Surrogacy Act which outlines the requirements for establishing legal parentage in the intended parents where gestational surrogacy is used.
  Under most ART statutes, the persons vested with legal parentage are the intended parents.
  For the purposes of this study, however, if a court applies a state statute the case was coded as determining parentage by applying a state statute. 

The second variation of the statutory approach occurs when a court applies an ART statute to a factual situation that does not explicitly fit the text of the statue or the explicit intent of the drafters of the statute.  Although most states have an artificial insemination statute, the language of those statutes suggests that they apply in very limited circumstances.  A typical artificial insemination statute provides that the husband is the legal father where he consents in writing to the artificial insemination of his wife by a licensed physician and using donated sperm.
 Despite the limiting language of these statutes, courts have applied them beyond situations that meet all the factual requirements.  Artificial insemination statutes have been applied to determine parentage among unmarried persons,
 same-sex couples,
 and parties that otherwise did not strictly comply with the statutory requirements.
  An Oregon court used this variation of the statutory approach when it expanded the application of its artificial insemination statute.
  There, the court determined that it was required to extend parentage by operation of law, through its artificial insemination statute
, to include the same-sex domestic partner of a woman who gave birth to a child conceived by artificial insemination, where the partner consented to the procedure with the intent of being the child's second parent.
 

In the third variation of the statutory approach, courts apply non-ART statutes beyond their explicit legislative terms to determine parentage.  Typically, courts apply by analogy statutes that codify second-parent adoptions,
 and third-party visitation or custody statutes.
  In Elisa B. v. Superior Court, the California court used this statutory approach when it applied a legislative paternity presumption in a gender neutral manner where a woman, Elisa, disputed her obligation to support children born to her former partner.
 The court declared Elisa, the intended mother that was not genetically related to the children, a legal parent because she actively participated in causing the conception of the children with the understanding that she would raise them jointly with the birth mother, and she received the children into her home and openly held them out as her own.
  The court declared both mothers to be legal parents of the children born via artificial insemination, and consequently established a support obligation in Elisa.
 

2.  Determining Parentage Based on Public Policy

In states where no ART statutes exist and courts choose not to apply statutes in unintended ways, courts often turn to public policy to determine parentage of ART children.  The public policy approach predominantly relies on the underlying principles of statutes, and general state legislative policies in order to resolve a parentage issue.  The public policy approach is differentiated from the statutory approach based on its general, rather than specific, application of statutory principles.  Where the statutory approach identifies a specific statute and applies its elements directly or by analogy, the public policy approach identifies more general legislative principles. 


The public policy approach was used in the Matter of Baby M to invalidate a traditional surrogacy agreement and establish that the surrogate and intended father were the legal parents of the child.
  Rather than interpreting and applying a particular statute, the court referenced the policies underlying various statutes stating that the “surrogacy contract is based on principles that are directly contrary to the objectives of our laws.
”  The court pointed to underlying statutory policies against the separation of a child from its mother, circumventing adoption proceedings, payment of money in connection with adoption, and preventing a child from being raised by both its natural parents.
  

Though the best interest of the child may be seen as a kind of public policy approach and often has statutorily defined factors, because it is so commonly relied on in evaluating various parentage issues it deserves its own unique category.

3. Determining Parentage Based on the Best Interest of the Child 

When determining parental status the best interest of the child approach (BIOC approach) relies on a factual inquiry into what is in the best interest of the child based on certain factors.  Though these factors may be codified, the BIOC approach has been categorically differentiated from the statutory approach for purposes of this study as its analysis is unique in determining parental status due to its particular focus on a post-birth factual investigation and its prevalent use to determine parental rights and obligations in multiple contexts.  

In Rubano v. DiCenzo, the BIOC approach was used to resolve a situation in which an intended mother, the former partner of the biological mother of the child, petitioned for a finding of a mother-child relationship and enforcement of a visitation agreement the parties entered into prior to the proceeding.
  The Court held it could enforce the visitation agreement entered into by both intended mothers, because it was determined to be in the best interest of the child.  The former partner was deemed a de facto parent, and thus could be adjudicated to have certain legal parental rights, including visitation.
  The court summarized its best interest of the child inquiry stating that the biological mother could not "arbitrarily terminate” the de facto parental relationship the intended mother had with the child, a relationship that she agreed to and fostered for many years, and that she has recognized is in the best interest of the child, “as children have a strong interest in maintaining the ties that connect them to adults who love and provide for them an interest that lies in the emotional bonds that develop between family members as a result of shared daily life.”
  


Rather than applying the multi-factored and discretionary BIOC approach, other courts choose to determine parentage based on one irrefutable fact – genetics.


4.  Determining Parentage Based on Genetics
      The genetic test determines legal parentage based on a genetic relationship with the child.  The Court in Belisto v. Clark articulated the genetic test when it analyzed the relative parental rights of two intended parents that were also both the “genetic providers,” against the right of a gestational surrogate.  The genetic test was expressed in the following manner: “if the genetic providers have not waived their rights and have decided to raise the child, then they must be recognized as the natural and legal parents.”
  Under this analysis, the act of giving birth, by a gestational surrogate for example, is “subordinate and secondary to genetics.”
  In Belisto, the intended parents, joined by the gestational surrogate, petitioned for a declaration of parentage.
  This was done prior to the birth of the child, in part to avoid the child being listed as illegitimate on his birth certificate and with the gestational surrogate’s surname.
  The Court said that if a child is delivered by a gestational surrogate who was impregnated through IVF, then genetic parents will assume the status of legal parents, unless they have relinquished or waived their parental rights.
  

            Unsatisfied with all these tests, other courts rely on the intentions of the parties involved in the process of bringing the child into the world to determine parentage.

5.  Determining Parentage Based on Intent

The intent test determines parentage based on the intent of the parties at the time of procreation.  This test relies on the intentions and expectations of the parties at the time they agreed to use ART to create a child to determine parentage.  The intent test vests legal parentage in the party or parties that affirmatively intended to conceive and raise a child, and “but for their acted-on intention, the child would not exist.”
  By honoring parties’ expectations and intent at the outset, unexpected and results are avoided.  The parents that intended to conceive and raise the child are held responsible for the care and support of that child, even if they later attempt to avoid such responsibility.  Therefore avoiding a situation in which a child could be found to have no legal parents,
 or where a mere donor or surrogate could be found legally responsible for the child. 


In Johnson v. Calvert, the landmark case that originally articulated the intent test, the court determined legal maternity between an intended mother and the gestational surrogate.  Both women wanted to be declared the legal mother.  Both women also had a legally recognized maternal relationship with the child - the intended mother as the genetic mother and the surrogate as the birth mother.  To break this maternity “tie,” it was necessary for the Court to look at the parties’ intent at the outset of the arrangement.  The Court ultimately declared the intended mother to be the legal mother, saying “the [the woman] who intended to procreate the child - that is, [the woman] who intended to bring about the birth of a child that she intended to raise as her own - is the natural mother.”
  

Since that case was decided in 1993, the courts have continued to use and broaden the scope of the intent test.  In 1994, a New York court applied the intent test and determined that an intended mother was a legal parent, where she had no genetic relationship with child, but had intended to procreate
 and raise the child.
  The intent test has more recently been applied in a series of cases in Connecticut to recognize parentage of intended parents in both same-sex and opposite-sex couples that procreate using a gestational surrogate, even if they had no genetic relationship to the child.
  
A. Purpose of This Study

When determining the legal parentage of ART children, judges have struggled and results have been inconsistent.  The vast majority of state statutes are unclear or not patently applicable to determinations of parentage where one or both intended parents are not related to the child.  Legislatures generally have not addressed situations where the intended mother was not the genetic or gestational mother, and where the intended parents are of the same sex.  With the lack of legislative response to the increasing use of ART to procreate, the judicial system has been forced into a difficult position when asked to determine parental status.  


This has lead to the development and implementation of various approaches for determining legal parentage with often unpredictable and sometimes inequitable results.
  This article seeks to resolve this debate by offering empirical evidence on how courts have determined parentage in cases involving children conceived via ART. This study is the first of its kind and includes every published case determining parentage of ART children. This data may assist judges making similar decisions in jurisdictions without clear legal authority on the topic to come to more consistent conclusions and by more predictable reasoning.  Further, it is hypothesized that this data will aid legislatures and bar associations in drafting statutes in this area.  Part II of this article describes the methodology used throughout this study, including how the data set was developed, how the cases were coded, and the limitations of this study.  Part III includes the results and findings of the study, focusing on which approach the courts utilized and which factors were statistically significant when each test was used.  Finally, Part IV offers an interpretation of the findings and a conclusion the intent test is
…  
III. Methodology - Fifty State Case Survey


This Article provides a record of every ART parentage determination case accessible on Westlaw through January 27, 2011.  This study provides a compilation of basic information about the cases, as well as a statistical analysis of the trends and interactions, if any, among various coded factors, particularly in relation to the Test used and the result reached.  

A. The Data Set


The first step in this study was developing the search strategy in order to collect and compile the relevant cases.  A comprehensive search term was developed so as to be inclusive of all methods of ART.
  This search term was entered into the Westlaw search engine for all cases.
  The results of this search formed the initial case record.  


The initial case record was enlarged by performing a review of the cases citing and cited by each case in the initial search.  Additional relevant cases were added to the record.  To further develop the record, and in an attempt to ensure that as many relevant cases as possible were reviewed and included, a search of relevant Westlaw key numbers was performed.
  To define a relevant case for this Study, the case was reviewed to ensure that the issue in the case was parentage of a child conceived by ART.  Cases that did not fit this description were not included, neither were cases that primarily resolved issues related to the disposition or use of cryopreserved genetic tissue.  Cases that were not included were those that determined a procedural issue not related to a determination of parentage and/or consequential obligations.  For example, a case that determined standing of an intended parent would be included, were as a case that was dismissed for lack of jurisdiction would not be included.
  All cases were read to determine relevancy to the Study and if so, were then coded according to the factors set forth below.    

B. Coding Factors


In order to gain an understanding of the relationship among certain factors in a case, and overarching relationships and trends, an empirical studies approach known as “content analysis” was performed
. the cases were coded for important factors.  The coding system developed by identifying important factors to assist in organization of the cases.  Each case was coded based on the following factors: 

• state

• year decided
• method of ART used

• intended parents’ marital status

• intended parents’ sexual orientation

• surrogate’s marital status (if applicable)
• intended parents’ biological (genetic/gestational) contribution to the ART process

• whether or not the parties in the proceeding were adversarial

• parties asserting parentage (same above???)
• instrument used to demonstrate the parties’ intentions/agreement

• any written plans for disposition of additional eggs/sperm/embryos

• main issue(s) to be decided by the court (is this always parentage???)

• procedural disposition (procedural holding??)
• the initial action (may be same as main issue??)
• procedural posture

• action by the court

• analysis used (test applied)
• result compared to that had the Intent Test been used

• time action commenced relative to birth of the child

• statutes used if any

• precedent used if any

• the name and gender of the judge

• dissenting opinion if any

• concurring opinion if any

• if published

• Westlaw Keycite designation

• Westlaw Keynumber related to ART. 


These factors can be divided into two general categories, (1) “factual data” -those coded factors that contain the basic information, like the year decided; and (2) “substantive data” – those coded factors which require more in depth analysis, like the court’s analysis.  To ensure the record for the substantive data was as accurate and replicable as possible, a random sampling of cases was taken and coded by the principal author.  This random sampling was then compared with the original coding to ensure that the aspects were the same.  Further, any questions regarding coding calls were discussed and resolved in regular meetings.  Particularly important were coding judgment calls related to cases that used a mixed Test.  In these cases, the substantive data was coded in favor of what was considered by the court to be the most determinative factor or standard used.
C. Statistical Analysis


We provide an analysis of descriptive statistics on judicial decisions and how the decisions relate to other factors including the type of artificial reproductive technology used, the type of couple or individual involved in the case, the timing of the case and the region in which the case was decided. In order to establish statistical significance, we conducted Chi-squared tests. 
A Chi-squared test is used to determine if there is a significant relationship between two   between two categorical variables. For example, is there a relationship between the basis for the judge’s decision and the type of ART used? Or, are judges more likely to rely on genetics as a basis for their decision in disputes involving traditional surrogacy? In this analysis we employ Chi-squared tests in several cases including a test of independence between the basis for the judge’s decision and each type of ART, a test of independence between the judge’s decision and the other factors that might be involved in the decision including type of couple, timing of the case and region of the circuit court. Lastly we explore the relationship between the type of ART and cases that resulted in the same outcome had intent been the basis for the decision. In each Chi-squared test, we assume a null hypothesis of independence between the variables in question. 

IV. Results & Discussion
Table 1 provides descriptive statistics about judicial decisions in cases that have determined parentage of ART children. Of the 213 cases, 32 or 15 percent
 were decided based on the best interest of the child (BIOC), eight or 3
.8 percent 8 or 3.8 percent were decided based on genetics, 48 or 22.6 percent were based on intent, 12 or 5.6 percent based on public policy, and in 113 cases (53%) the judge relied on statute to make her decision. Of the 213 cases, 147 or nearly 70 percent of the cases the result in the case was the same as if the judge had based her decision on intent. We also examine this information before and after 1993, the year that the California Court of Appeals first applied the intent test in an ART case
.  There is a notable decline in judges relying on statute after 1993, and an increase in intent as the basis for decisions.
Table 1. Judge’s Decision, Pre and Post 1993

	
	Entire Sample


	Pre 1993
	Post 1993

	Basis for Judge’s Decision
	
	
	

	    BIOC 
	Na = 32 
(15%)
	N = 6 
(16.7%)
	N = 26 (14.7%)

	    Genetics 
	N = 8 
(3.8%)
	N = 0 
(0%)
	N = 8
 (4.6%)

	    Intent 
	N = 48 
(22.6%)
	N = 5 
(13.9%)
	N = 43 (24.4%)

	    Public Policy 
	N = 12 
(5.6%)
	N = 3 
(8.3%)
	N = 9 
(5.08%)

	    Statute 
	N = 113 
(53%)
	N = 22 (61.1%)
	N = 91 (51.4%)

	Results As if Intent were the Basis of the Decision
	N = 147 (69.3%)
	N = 27 
(75%)
	N = 120 (68.2%)

	
	N = 213
	N = 36
	N = 177


Source: Authors’ data and calculations. 
N is the number of cases in our sample that fall under the specified condition.
We have also created a categorical variable that indicates whether the outcome of
 the case is the same as if the judge had relied on the intent test in making her decision. In our sample, the results are the same in 147 of the 213 (or 69.3 percent) of the cases. This indicates that regardless of the basis on which the judge made her decision, the outcome of the case is the same as if the judge had used the intent test. The portion of the cases before and after the first explicit use of the intent test in 1993 remains similar (around 70 percent). This indicates that judges did not shift their thinking after the precident was set. Perhaps this implies that intent is a logical basis on which judges could base their deicisions when ART cases are involved.
Table 2 explores other factors that may influence judicial decisions in ART cases including the type of ART used, the type of couple, and the region (identified by circuit court). The majority of the cases involved on artificial insemination (61.5 percent), regardless of the time period. Nearly 40 percent of the couples in the 213 cases were married. The cases consist of 96 (45 percent) heterosexual couples, 95 (45 percent) lesbian couples, 9 (4 percent) gay male couples, and 12 single females and males. The cases occur across all eleven circuit courts, with the highest number (61) occurring in the second circuit.

Table 2. Factors Potentially Influencing Judicial Decisions, Pre and Post 1993

	
	Entire 
Sample


	Pre 1993
	Post 1993

	Type of Assisted Reproductive Technology
	
	
	

	    Artificial Insemination 
	N = 131 (61.5%)
	N = 27 
(75%)
	N = 104 (58.8%)

	    In-Vitro Fertilization 
	N = 18 
(8.5%)
	N = 0 
(0%)
	N = 18 (10.2%)

	    Gestational Surrogacy 
	N = 49 
(23.1%)
	N = 2 
(5.6%)
	N = 47 (26.7%)

	    Traditional Surrogacy 
	N = 15 
(7%)
	N = 7 (19.4%)
	N = 8 
(4.5%)

	Characteristics of the Couple
	
	
	

	    Marital Status (1 = married)
	N = 83 
(39%)
	N = 25 (69.4%)
	N = 58 (32.8%)

	    Heterosexual Couple 
	N = 96 
(45.3%)
	N = 26 (72.2%)
	N = 70 (39.8%)

	    Lesbian Couple 
	N = 95 
(44.8%)
	N = 8 (22.2%)
	N = 87 (49.43%)

	    Gay Male Couple 
	N = 9 
(4.3%)
	N = 0 
(0%)
	N = 9 
(5.1%)

	    Single Female 
	N = 10 
(4.7%)
	N = 2 
(5.6%)
	N = 8 
(4.6%)

	    Single Male 
	N = 2 
(0.9%)
	N = 0 
(0%)
	N = 2 
(1.1%)

	Circuit Court 
	
	
	

	     First
	N = 13 (6.1%)
	N = 0 
(0%)
	N = 13 (7.34%)

	     Second
	N = 61 (28.6%)
	N = 14 (38.9%)
	N = 47 (26.6%)

	     Third
	N = 25 (11.7%)
	N = 3 
(8.3%)
	N = 22 (12.4%)

	     Fourth
	N = 11 (5.2%)
	N = 3 
(8.3%)
	N = 8 
(4.52%)

	     Fifth
	N = 10 (4.7%)
	N = 1 
(2.8%)
	N = 9 
(5.1%)

	     Sixth
	N = 23 (10.8%)
	N = 3 
(8.3%)
	N = 20 (11.3%)

	     Seventh
	N = 13 
(6.1%)
	N = 2 
(5.6%)
	N = 11 
(6.2%)

	     Eighth
	N = 7 
(3.3%)
	N = 0 
(0%)
	N = 7 (4.0%)

	     Ninth
	N = 33 (15.5%)
	N = 6 (16.7%)
	N = 26 15.25%)

	     Tenth
	N = 10 (4.7%)
	N = 3 
(8.3%)
	N = 7 (4.0%)

	     Eleventh
	N = 3 
(3.3%)
	N = 0 
(0%)
	N = 7 (4.0%)

	
	N = 213
	N = 36
	N = 177


Source: Authors’ data and calculations.
Table 3 provides descriptive information on the type of ART used by each type of couple or individual. Lesbian couples are most likely to rely on artificial insemination (66.9 percent of those couples used artificial insemination), but nearly 30 percent of heterosexual couples and 20 percent of married couples used artificial insemination. Lesbian couples were also the most likely to use in-vitro fertilization, consisting of 44 percent of those using IVF. Of all of the ARTs, lesbian couples only relied on artificial insemination and IVF. Married couples were also likely to use IVF. Both Heterosexual couples and gay male couples were more likely than lesbian couples to rely on gestational surrogacy (77.6 percent were heterosexual while 16 percent were gay male). In fact, of all the ARTs, gay may couples mainly relied on gestational surrogacy. Lastly, married couples and heterosexual couples were the majority of couples that relied on traditional surrogacy. 
Table 3.  Reproductive Technology by Type of Couple

	
	Married


	Heterosexual
	Lesbian
	Gay Male
	Single Female
	Single 
Male

	Artificial 
Insemination 
(N = 130)
	N = 27

(20.61%)
	N = 35

(27%)
	N = 87

(66.9%)
	N = 0

(0%)
	N = 8 

(6.2%)
	N = 0

(0%)

	In-Vitro 
Fertilization 
(N = 18)
	N = 7

(39%)
	N = 9

(9.4%)
	N = 8

(44.4%)
	N = 0

(0%)
	N = 1

(5.6%)
	 N = 0

(0%)

	Gestational 
Surrogacy 
(N = 49)
	N = 35

(71.4%)
	N = 38

(77.6%)
	N = 0

(0%)
	N = 8

(16.3%)
	N = 1

(2%)
	N = 2

(4.1%)

	Traditional 
Surrogacy 
(N = 15)
	N = 14

(93.3%)
	N = 14

(93.3%)
	N = 0

(0%)
	N = 1

(6.7%)
	N = 0

(0%)
	N = 0

(0%)

	
	N = 83
	N = 96
	N = 95
	N = 9
	N = 10
	N = 2


Source: Authors’ data and calculations.
Table 4 provides descriptive information on the basis of the judge’s decision by the type of ART used. Regardless of the type of ART used, judges most often relied on statute in making their custody decisions. Artificial insemination and IVF cases tended to rely on both best interest of child and statute whereas gestational surrogacy cases tended to rely on intent and statute whereas traditional surrogacy cases relied on best interest of the child as well as statute. Interestingly, in artificial insemination, IVF and gestational surrogacy cases, the great majority of outcomes were the same had the judges relied on intent as the basis for their decision. In the case of traditional surrogacy, however, only 33 percent of the cases would have resulted in the same outcome had intent been used.
The second-to-last column and the last row of Table 4 provide the results of Chi-squared tests for independence between the basis for the decision and the type of ART. Here we examined whether or not the basis on which the judge made her decision was related to the type of artificial reproductive technology used. Our null hypothesis is that the basis is independent of ART. The results presented in the second-to-last column of Table 4 show that there is a statistically significant relationship between the basis on which the judge made his or her decision and both artificial insemination and gestational surrogacy. There is not, however, a significant relationship between the judge’s decision and IVF and traditional surrogacy. What this implies is that where ART cases are concerned judicial decisions are not independent of the type of ART involved. In the case of artificial insemination, judges are much more likely to rely on statute and the best interest of the child when making custody decisions than on genetics, intent or public policy. In the case of gestational surrogacy, judges are much more likely to rely on state statutes and the intent test. 
Table 4. Type of Reproductive Technology by Judicial Decision
	
	BIOC 

(N = 32)


	Genetics

(N = 8)
	Intent

(N = 48)
	Public Policy

(N = 12)
	Statute

(N = 113)
	Significance
 

Test
	Results Same as if Intent 

were the Basis

(N = 147)

	Type of ART
	
	
	
	
	
	
	

	    Artificial 
Insemination 

   (N = 131)
	N = 25 

(19.08%)
	N = 0

(0%)
	N = 22

(16.9%)
	N = 5 

(3.8%)
	N = 79

(60.3%)
	Χ2  =  26.86
Pr = 0.000*
	N = 87

(66.9%)

	    In-Vitro 
Fertilization  

   (N = 18)
	N = 4

(22.2%)
	N = 1 

(5.9%)
	N = 6 (33.3%)
	N = 0 

(0%)
	N = 7

(38.9%)
	Χ2  =  3.72
Pr = 0.446
	N = 16 

(88.9%)

	   Gestational 
Surrogacy 

   (N = 49)
	N = 0

(0%)
	N = 6 

(12.2%)
	N = 19

(38.8%)
	N = 5

(10.2%)
	N = 19

(38.8%)
	Χ2  =  33.77
Pr = 0.000*
	N = 39

(79.6%)

	    Traditional 
Surrogacy 

   (N = 15)
	N = 3

(20%)
	N = 1

(6.7%)
	N = 1

(6.7%)
	N = 2 
(13.3%)
	N = 8 

(53.3%)
	Χ2  =  4.13
Pr = 0.389
	N = 5

(33.3%)

	Significance Test
	Χ2  =  11.38

Pr = 0.010*
	Χ2  =  15.38

Pr = 0.002*
	Χ2  =  13.07

Pr = 0.004*
	Χ2  =  5.49

Pr = 0.139

	Χ2  =  8.23

Pr = 0.042*
	
	 Χ2  =  15.16

Pr = 0.020*

	
	N = 32
	N = 8
	N = 48
	N = 12
	N = 113
	
	N = 147


Source: Authors’ data and calculations. Note: * indicates significance at the .05 level.
The results in the last row of Table 4 indicate that BIOC, genetics, intent and statute are all bases for judicial decisions that are not independent of ART. Focusing on the BIOC, Judges are significantly less likely to rely on this basis in cases of gestational surrogacy. Similarly, genetics is not used as a basis for judicial decisions in the case of artificial insemination and we conclude that judicial decisions that rely on genetics are not independent of ART. Intent is significantly more likely used as the basis for the judge’s decision in cases of IVF and gestational surrogacy. Cases relying on statute are most likely to occur in artificial insemination cases and traditional surrogacy. Lastly it is important to note that results with outcomes the same as though the judge had relied on intent are also not independent of the type of ART used. Results the same as intent are most likely to occur in IVF, gestational surrogacy and artificial insemination cases as opposed to traditional surrogacy cases
. 
 Table 5 reports results from an analysis of other factors that may influence judicial decisions including marital status, the type of couple (heterosexual, lesbian or gay male), and whether or not the case occurred prior to the year 1993. Note that among married couples, judges are more likely to rely on intent (33 percent) and statute (46 percent)  than other bases for their custody decisions. Among heterosexual couples, judges rely mainly on intent (28 percent) and statute (49 percent). Among lesbian couples, judges tend to rely on best interest of the child (25 percent) and statute (54 percent).
Here we perform similar Chi-squared tests to examine the relationships between the bases of judicial decisions and other factors. Results are presented in the second-to-last column and the last row in Table 5. We find that marital status and type of couple matter significantly. If the individuals concerned are married, judges tend to rely on genetics, statute, and intent as a basis for custody decisions. Among heterosexual couples, judges are more likely rely on genetics, public policy, and intent. Among lesbian couples, judges are most likely to rely on the best interest of the child. 
Table 5. Other Factors Influencing Judicial Decision 
	
	Basis of Judge’s Decision
	
	
	
	
	
	

	Other Factors
	BIOC
	Genetics
	Intent
	Public Policy
	Statute
	Significance 

Test
	Results Same
 as Intent

	  Married
	N = 6 (7.23%)
	N = 8 (9.64%)
	N = 27 (32.53%)
	N = 4 
(4.82%)
	N = 38 (45.78%)
	Χ2  =  25.57

Pr = 0.000*
	N = 66

(79.52%)

	  Heterosexual
	N = 7 (7.29%)
	N = 8 (8.33%)
	N = 28 (28.13%)
	N = 7 
(7.29%)
	N = 47 (48.96%)
	Χ2  =  19.89
Pr = 0.001*
	N = 72

(75%)

	  Lesbian Couple
	N = 24 (25.26%)
	N = 0 
(0%)
	N = 16 (17.02%)
	N = 4 
(4.21%)
	N = 51 (53.68%)
	Χ2  =  23.03
Pr = 0.000*
	N = 58

(61.70%)



	  Gay Male Couple
	N = 0 
(0%)
	N = 0 
(0%)
	N = 2 (22.22%)
	N = 0 
(0%)
	N = 7 
(77.78%)
	Χ2  =  3.32
Pr = 0.506
	N = 6

(66.67%)

	Cases Post  1993
	N = 26 (14.69%)
	N = 8

(4.55%)
	N = 3

(24.43%)
	N = 9

(5.08%)
	N = 91 (51.41%)
	Χ2  =  4.23
Pr = 0.375
	N = 120

(68.18%)


Source: Authors’ calculations.

Table 6 provides the results from Chi-Squared tests that examine the relationship between the location of the court and the basis of the judge’s decision. Region is not consistently related to the type of decision. Only the first, third, and fifth circuit court districts showed a significant relationship with the basis for the judge’s decision. Specifically, courts in the first circuit were more likely to rely on best interest of the child. Courts in the third district relied mainly on best interest of the child and intent. Courts in the fifth district tended to rely on statute. 
Table 6. Decision by Location of Court
	
	Circuit Court
	
	
	
	
	
	
	
	
	
	

	Basis of Judge’s Decision
	First
	Second
	Third
	Fourth
	Fifth 
	Sixth 
	Seventh
	Eighth
	Ninth
	Tenth
	Eleventh

	BIOC 
(n = 32)
	N = 7

(21.88%)
	N = 7

(21.88%)
	N = 7

(21.88%)
	N = 1

(3.13%)
	N = 0

(0%)
	N = 3

(9.38%)
	N = 1 

(3.13%)
	N = 1

(3.13%)
	N = 3

(9.38%)
	N = 1

(3.13%)
	N = 1

(3.13%)

	Genetics 
(n = 8)
	N = 1

(12.50%)
	N = 2

(25.00%)
	N = 1 

(12.50%)
	N = 0

(0%)
	N = 0

(0%)
	N = 1

(12.50%)
	N = 1

(12.50%)
	N = 0

(0%)
	N = 1

(12.50%)
	N = 1

(12.50%)
	N = 0

(0%)

	Intent 
(n = 48)
	N = 3

(6.25%)
	N = 17 

(35.42%)
	N = 9

(18.75%)
	N = 4

(8.33%)
	N = 0

(0%)
	N = 3

(6.25%)
	N = 4

(8.33%)
	N = 1

(2.08%)
	N = 6

(12.50%)
	N = 1

(2.08%)
	N = 0

(0%)

	Public Policy 

(n = 12)
	N = 2 

(16.67%)
	N = 2 (16.67%)
	N = 2

(16.67%)
	N = 1 

(8.33%)
	N = 0

(0%)
	N = 3

(25%)
	N = 0

(0%)
	N = 1

(8.33%)
	N = 1

(8.33%)
	N = 0

(0%)
	N = 0

(0%)

	Statute 
(n = 113)
	N = 0

(0%)
	N = 33

(29.20%)
	N = 6

(5.31%)
	N = 5

(4.42%)
	N = 10

(8.85%)
	N = 13

(11.50%)
	N = 7

(6.19%)
	N = 4

(3.54%)
	N = 22

(19.47%)
	N = 7

(6.19%)
	N = 6 

(5.31%)

	Significance Test
	Χ2  =  24.14

Pr = 0.000*
	Χ2  =  2.71

Pr = 0.608
	Χ2  =  10.25

Pr = 0.036*
	Χ2  =  2.06

Pr = 0.72
	Χ2  =  9.29

Pr = 0.05*
	Χ2  =  3.69

Pr = 0.45
	Χ2  =  2.26

Pr = 0.69
	Χ2  =  1.48

Pr = 0.83
	Χ2  =  3.13

Pr = 0.54
	Χ2  =  3.16

Pr = 0.53
	Χ2  =  3.77

Pr = 0.44

	Results Same
	N = 9

(6.12%)
	N = 49

(33.33%)
	N = 19

(12.93%)
	N = 7

(4.76%)
	N = 6

(4.08%)
	N = 14

(9.52%)
	N = 8

(5.44%)
	N = 3

(2.04%)
	N =20

(13.61%)
	N = 7

(4.76%)
	N = 5

(3.40%)


Source: Authors’ calculations. Note: * indicates significance at the .05 level.
Table 7 reports results from a Chi-squared test that examined the relationship between the results same outcome and the type of ART used in the case. We can reject the null hypothesis here and confidently say that those cases in which the outcome is the same as had the judge relied on intent is related to the type of ART used. Cases using artificial insemination, IVF and GS are most likely to result in an outcome that is the same, regardless of the basis for the judicial decision, as had the judge relied on intent. 
Table 7. Result is the Same as if the Judge had based decision on Intent
	Basis of Judge’s Decision
	Judicial Decision Result is Same as if it had been Intent
	

	
	
	Percent

	Artificial Insemination
	87
	66.82%

	In-Vitro Fertilization
	16
	88.89%

	Gestational Surrogacy
	39
	79.59%

	Traditional Surrogacy
	5
	33.33%

	Significance Test
	Χ2  =  15.163

Pr = 0.002*
	


Source: Authors’ calculations

* [Associate / Visiting  / Fancy] Professor of Law, University of Minnesota Law School.


� Tina – Bluebook Reproductive Technology and Intent-Based Parenthood: An Opportunity for Gender Neutrality, 1990 Wis. L. Rev. 297 (or for Marsha Garrison, just over ten years ago? – Law Making for Baby Makin: An Interpretive Approach to the Determination of Legal Parentage, 113 Harv. L. Rev. 835 (2000).


� Id.


� Johnson v. Calvert 851 P.2d 776 (1993). 


� Id.


� Id.


� Tina - Can we say “all”?  See the Uniform Parentage Act, American Bar Association Uniform Parentage Act, Illinois Parentage Act.


� Has it emerged among academics?


� Tina – insert FN – you can get info from my “Which Came First” article


� Tina – see “Which Came First” article for more fn info Because paternity was not readily determinable, a legal framework for paternity determinations was crafted.  A series of rebuttable presumptions based on intention have generally been accepted to establish paternity and the consequential legal rights and obligations of fatherhood.  Such (intent based?) paternity presumptions include: receiving a child into his home and openly holding out the child as his natural child; a written voluntary acknowledgement of paternity and/or a support obligation; and consenting to be named as the father on the child’s birth certificate.  These presumptions continue in effect in spite of the advent of genetic testing that can reliably establish a genetic father.  Legal parentage determinations have developed in a manner that reflects changes in society and science (for example, favoring legitimacy over illegitimacy and a finding of a support obligation and paternity determined via DNA testing, except where a husband consents to the artificial insemination of his wife), however, these developments have lagged considerably where ART is involved.  


� Those that provide the egg and sperm necessary to conceive a child.


� See infra.


� Consulted several ART academics


� in vitro fertilization (IVF), egg donation, surrogacy, and artificial insemination for unmarried and/or same-sex couples


� In re Baby Doe, 2000 South Carolina 353 S.E.2d 877 (Husband is the legal father of the child his Wife conceived with his consent via artificial insemination) I think we also need to mention states that have clear statutes - e.g. Illinios, has any state adopted the ART provisions of the 2000UPA.


� 


� 


� 750 Illinois Parentage Act 45 §6 Establishment of Parent and Child Relationship by Consent of the Parties (makes enforceable a surrogacy agreement for purposes of determining legal parentage so long as it meets the statutory requirements which include that it is written and properly witnessed and certifies the intent of all interested parties, including the surrogate’s husband if any)


� But see MI surrogacy law


� See generally Uniform Parentage Act §704 (consent to assisted reproduction and state variations in adoption)


� In re K.M.H., 2007 Kansas 169 P.3d 923 (The intended mother, a single woman, could invoke the protection of Kansas’ artificial insemination statute which worked to bar a known sperm donor from asserting any parental rights)


� The �Matter of the Parentage of the Child of Kimberly Robinson, New Jersey (The court applied its artificial insemination statute to a same-sex female couple, married in Canada and registered as domestic partners, petitioning for a declaration of parentage; both intended mothers were declared legal parents, though only one woman was biologically related to the child conceived through artificial insemination.  


� Lane v. Lane, 1996 New Mexico 912 P.2d 290 (Court required only substantial compliance with artificial insemination statute in order to apply it find Husband the legal father of child born to Wife via artificial insemination) 


� 


� Constitutional issue


� Shineovich and Kempt (214 P.3d 29)


� Tina, this is a long sentence.  Also, for our purposes, is it necessary to include all that info about the case?  Is it making the case more complicated than it needs to be? In re Adoption of B.L.V.B., 1993 Vermont 628 A.2d 1271 (Second parent adoption statute applied to same-sex couple allowing for a joint adoption without terminating the parental rights of the biological intended parent)


� Alison D v. Virginia M., 1991 New York 572 N.E.2d 27 (Court denied standing to an intended parent that was not biological related to the child based on statutory provisions)


� UPA Fam. Code. §7611(d) - Circumstances of presumed parenthood - -receiving and openly holding out child as own; §7650 - As practical provisions for fatherhood apply to motherhood; Domestic Partnership Statutes §297.5(d) - Rights and obligations toward a child of either shall be same as those of a spouse


� 


� Elisa B. v. Superior Court (117 P.3d 660)


� Further, the surrogate was a legal parent and potentially had a right to visitation


� 


� 


� 


� 


� Rubano v. DiCenzo (759 A.2d 959)


� Belisto v. Clark, 644 N.E.2d 760 Ohio 1994


� Belisto v. Clark, 644 N.E.2d 760 Ohio 1994


� 


� 


� 


� Johnson v. Calvert 851 P.2d 776 Cal., 1993


� In re Marriage of Buzzanca, 1998 California 61 Cal.App.4th 1410 (The Appellate Court named the intended parents legal parents of a child born by a gestational surrogate and conceived by anonymous donor sperm and ova, reversing the trial court’s declaration that the child had no legal parent)


� 


� McDonald v. McDonald 199 608 N.Y.S.2d 477 (Applying the intent test to find legal parentage in an intended mother that was not genetically related, but had given birth to and intended at the outset to raise the child).


� Cunningham v. Tardiff  (2008 WL 4779641); Ajobo v. Heard (Docket No. FA 07 4022178); Wray v. Samuel  (2007 WL 4711519); Caliendo v. Mariano (2007 WL 4711520); Caird v. Lugo (2006 WL 5242383); Dicomo v. Hopkins (2005 WL 6007836); Velardo v. Murray (2004 WL 5506691); Hatzopoulos v. Murray (2002 WL 34370245); Friend v. Lugo (2002 WL 34370247)


� e.g. T.V., D.Y., N.N. and R.N. v. New York State Department of Health, 2010 WL 337315 The intended parents of a child, joined by the gestational mother and her husband, all petitioned to have the intended parents declared as the child’s legal parents.  The intended father was declared a legal parent, due to his genetic relationship.  However, the New York court confined by legislative parameters, found that although the intended mother was also the genetic mother, she would be forced to adopt her own child as maternity could only be established through birth.  


� ("ASSIST! REPRODUCT!" IVF "IN VITRO FERTILIZATION" "EGG DON!" "SPERM DON!" SURROGACY) & (PARENTAGE "PARENTAL STATUS" "LEGAL PARENT" "NATURAL PARENT" "PARENT CHILD RELATIONSHIP") & (DETERMINE ESTABLISH) /P (INTENT! GENETIC! "BEST INTEREST CHILD")


� A limitation on the number of cases included is simply that not all cases are reported in Westlaw.


� 289K20; 76Hk15: children out of wedlock; Assisted Reproduction; surrogate parenting; 76Dk274.5:Child Custody; Particular Status: Assisted Reproduction; Surrogate Parenting


� The record was further limited only to the case opinion decided by the highest court at the time of collection January 27, 2011.


� Content analysis is a method of empirical study in which the research collects a set of cases and systematically reviews them to record the material factors in each opinion, and further reviews this collection for statistical meaning among such factors. Corporate Justice: An Empirical Study of Piercing Rates and Factors Courts Consider When Piercing the Corporate Veil, 45 WFLR 931.


� The issue is always relevant to the determination of parentage, but at times is phrased differently.  For example, in some cases the main issue to be decided was child support, however, a determination of parentage was necessary first. 


� Intent for purposes of this study was measured by the intent of the parties prior to or contemporaneous with conception, generally recorded in some kind of instrument or other evidence communicated at trial, for example testimony regarding conduct of the parties involved.





�Is this supposed to be “artificial”?


�I did it alphabetically in the tables: BIOC, Genetics, Intent, PP, and Statute.


�All – I think we need to decide on an order for these tests.  It seems to me that we should follow the same order in this list, as in Part II when we describe them, as we do in the tables in Part IV.  What do you think?  Too linear?


�Move down


�We need to reorganize this section as well, to reflect our choice of order. If it is alphabetical we need to have the order be:


 BIOC; 2. Genetics; 3. Intent; 4. Public Policy and 5. Statute.


�I’m confused… She intended to “procreate”?


�Don’t forget to finish this!


�I chose generally to put the number first and then the percent. Not sure which we “should” do. We need to choose whether to write out % or “percent” as well. 


�This number is less than ten but it feels silly to write out “three point eight percent”. Thoughts?


�Tina, are there any intent cases in the spreadsheet prior to 1993?


�MPB – what do you think of this type of paragraph? I only just realized that we had not even introduced this variable. 


�I changed this table a little and included Chi-squared tests horizontally. This essentially gives us that table 4a gave us without having 4a!


�You asked if, since we show a relationship between technology and decision that we can conclude that the courts should apply the intent test in all ART cases except traditional surrogacy… I’m not sure where you want to have this discussion… Maybe in the “conclusions” section. What I can definitely say is the following:


Judges are essentially relying on the logic of the intent test in 70 percent of the cases.


This logic must be fairly “natural” because we don’t see a shift in judicial thinking before or after the precedent of the intent test was set in 1993.


 It does seem that intent “goes better” with some types of ART than others. At least the judges think so.


The same is true for resultssame (that goes with some art more than others.


So you could conclude that since judges are already essentially using intent in the majority of cases (except for ts, that it may as well be formalized.


�I can’t do a significance test on results same here. I can explain this further, but in this table, the type of couples are not mutually exclusive, so I can’t do a bottom row test (as in table 4). The right column test can be on the basis of decision by type of couple because the basis of decision is mutually exclusive, so results same cannot be added here.
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